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AGENCY: National Marine Fisheries Service (NOAA Fisheries), National Cceanic
and At nmospheric Adm nistration (NOAA), Conmerce.
ACTION:  Final rule.
SUMVARY: NOAA Fisheries is closing the waters of Pamico Sound, NC to
fishing with gillnets with a mesh size larger than 4 1/4 inch (10.8 cn
stretched nmesh (“large-nmesh gillnet”), on a seasonal basis, from Septenber 1
t hrough Decenber 15 each year, to protect migrating sea turtles. The closed
area includes all inshore waters of Pamico Sound south of 35%6.3" N lat.,
north of 35%0' N. lat., and east of 76%80' W | ong.

DATES: This final rule is effective on [insert date of filing for public

i nspection at the Ofice of the Federal Register].

ADDRESSES: Copies of the Environnental Assessnent (EA) prepared for this
final rule my be obtained by witing to the Chief, Endangered Species

Di vision, Ofice of Protected Resources, NOAA Fisheries, 1315 East-West

H ghway, Silver Spring, MD 20910. Requests may al so be sent via fax to 301-
713-0376, Attn: Chief, Endangered Species Division, Ofice of Protected
Resour ces.

FOR FURTHER | NFORMATI ON CONTACT: David M Bernhart (phone, 727- 570-5312; fax
727-570-5517; e-nmmil, David. Bernhart @oaa.gov), or Barbara A Schroeder
(phone, 301-713-1401; fax 301-713-0376; e-mmil, Barbara. Schroeder @oaa. gov).
SUPPLEMENTARY | NFORVATION:  All sea turtles that occur in U S waters are

listed as either endangered or threatened under the Endangered Species Act of



1973 (ESA). The Kenp's ridley (Lepidochelys kenpii), | eatherback

(Dermochel ys cori acea), and hawksbill (Eretnmochelys inbricata) are listed as

endangered. Loggerhead (Caretta caretta) and green (Chel onia nydas) turtles

are listed as threatened, except for popul ations of green turtles in Florida
and on the Pacific coast of Mexico, which are |isted as endangered

Under the ESA and its inplenenting regulations, taking sea turtles--
even incidentally--is prohibited, with exceptions for threatened species
identified in 50 CFR 223.206. The incidental take of endangered species nay
be authorized only by an incidental take statement or an incidental take
permt issued pursuant to section 7 or 10 of the ESA
Backgr ound

On Septenber 27, 2001, NOAA Fisheries inmplenented an interimfinal rule
(66 FR 50350, Cctober 3, 2001) closing the waters of Pamico Sound, NC to
fishing with gillnets with a nmesh size larger than 4 1/4 inch (10.8 cn)
stretched mesh. The closure was in effect from Septenber 28 to Decenber 15
2001. The interimfinal rule, which expires on Septenber 14, 2002, was
published with the intent of issuing a permanent rule to go into effect
Sept enber 15, 2002. Two coments were received on the interimfinal rule and
are addressed under section Response to Comments.

Concurrent with inplementing the interimfinal rule, NOAA Fisheries
i ssued an Incidental Take Permt (ITP) pursuant to section 10 of the ESAto
North Carolina Division of Marine Fisheries (NCDW). The I TP authorized take
of listed sea turtles as a result of the snmall- and | arge-nesh shall ow water
gillnet fisheries operating within designated areas of Pamico Sound. The
| TP required fishermen deploying gillnets in the shallow waters of
sout heastern Panmlico Sound to obtain permits fromNCDM-. The ITP required a
maxi mumlimt of 2,000 yards (1,828 n) of net, a nandatory weekly report on
sea turtle interactions, mandatory observer coverage, and fishery closures if

the incidental take level specified in the | TP was exceeded. A linmted



amount of deep-water, |arge-nesh gillnet gear testing was also all owed under
the I TP. Estimated levels of sea turtle interactions remained bel ow

t hreshol ds specified in the | TP and, therefore, additional closures were not
required during the 2001 season (Gearhart 2002).

A detailed summary relating the events | eading up to the pronul gation
of the interimfinal rule and NCDVF | TP can be found in the background
section of the interimfinal rule (66 FR 50350, Cctober 3, 2001).

Description of the Fishery

The Pamlico Sound | arge-nesh gillnet fishery can be divided into two
conponents B shal | ow-wat er and deep-water, which are distinguished by their
fishing areas, seasons, tactics, participants, and vessel characteristics.

The deep-water fishery operates from Septenmber through Decenber with
fishernen setting nets along a slope adjacent to the nain basin of Panmlico
Sound. Fishing depths in this area range from10 to 20 feet (3.0 to 6.1 m.
Vessel s are typical ocean sink gillnet boats ranging from25 to 45 feet (7.6
to 13.7 m in length. Each vessel is operated by a two-nan crew. Each
vessel sets between 2,000 yards (1,828 n) and 10,000 yards (9,140 m of
| arge-mesh, nost often 5.5 to 6.5 inch (14.0 to 16.5 cm, gillnet, which are
soaked for up to 3 days and retrieved with the aid of net reels. Net depths
range from8 to 12 feet (2.4 mto 3.7 mM with tie-downs 2 to 4 feet (.61 to
1.2 mM long attached to the float and lead lines at 50 foot (15.2 m
intervals along the net. Tie-downs are used in this fishery to produce a bag
or pocket of webbing, which is believed to increase the catch efficiency for
bottom dwel ling flounder. There were 25 active participants in this fishery
during the 2000 fishing season, with nost trips originating fromEngel hard or
Swan Quarter, N.C., and a small portion leaving fromHatteras, N.C. The
deep-water, large-mesh gillnet fishery was closed in 2001 as a result of the
NQAA Fisheries interimfinal rule. This fishery has grown within the past 10

years fromwhat was initially only a few fishernen setting a few thousand



yards of gillnet. Effort has steadily increased with nore participants
fishing nmore gear each year. During the past several years, gillnets have
surpassed pound nets as the dom nant gear for flounder in North CarolinaCs
estuarine waters. Pound nets had | ong been the traditional neans for
harvesting flounder in North Carolina waters.

Moni toring of the deep-water fishery during the 2000 fishing season
consi sted of 13.1 percent observer coverage with 35 trips observed. Fourteen
sea turtle interactions were observed involving four KenpGs ridleys, two
greens, and ei ght | oggerheads. Eight of these turtles were rel eased alive;
si X were dead.

The shal |l ow-wat er fishery operates from April through Decenber in areas
next to the barrier islands in Pamico Sound, extending both north and
sout hwest al ong the Quter Banks. Mst fishing in these areas occurs in
depths of less than 3 feet (0.9 m. Vessels are usually open skiffs ranging
from15 to 25 feet (4.6 to 7.6 m in length with one- or two-nman crews. Each
fisherman typically sets 500 to 2000 yards (457 to 1,828 m of |arge-nesh
(5.5 to 7.0 inch (14.0 to 17.8 cm) gillnet. The nets are soaked overni ght
and retrieved by hand. Tie-downs are not used in this fishery, but net
depths range from6 to 11 feet (1.8 to 3.4 n), with sets occurring in depths
less than 3 feet (0.9 m. This conbination of water depth and net depth
provi des the sane bag effect as the tie-down in the deep-water fishery.

There were 95 pernitted, active participants during the 2001 fishing season
The shallowwater gillnet fishery is considered to be nore traditional than
the deep-water gillnet fishery.

Moni toring during the 2001 fishing season consisted of 9 percent
observer coverage of the shallowwater, |arge-nesh fishery, with 131 trips
observed. During these trips, five sea turtle interactions were observed, of
whi ch four were green turtles and one was a hawksbill. Three green turtles

and the hawkshill were released alive; one green turtle was dead. The snal



nmesh fishery was observed on 8.4 percent of the trips prior to Novermber 1 and
20 percent of the trips after that. Coverage was increased in Novenber
because fishernmen no | onger were required to tend their nets and the
possibility of a lethal turtle take was greater. No turtle interactions were
docunented in the small mesh fishery.
NCDMFGs Section 10 | TP

NCAA Fi sheries issued the first TP to NCDM- for the 2000 fall fishing
season only. The exceeding of the authorized incidental take identified in
the ITP resulted in a closure of the fishery in Cctober 2000. Although
section 10 I TPs are generally issued for multi-year periods, NOAA Fisheries
and NCDWVF bel i eved that the newness of the fishery, the apparent high levels
of turtle interaction, and the paucity of observer data for managenent
decisions justified a single-year pernmit in 2000 to all ow NCDMF to gat her
i mportant information about bycatch issues in the fishery. NOAA Fisheries,
in issuing the TP, considered the effects of the fishery on |listed species,
pursuant to sections 7(a)(2) and 7(b) of the ESA. The resulting biol ogica
opi nion concluded that, as a 1-year event, the issuance of the ITP and the
fishery were not likely to jeopardize the continued existence of any |isted
species of sea turtle. The opinion did acknow edge, however, that additiona
future permts mght be sought by NCDMF for |arge-nesh gillnetting in Pamico
Sound, perhaps nodified based on the outconme of the 2000 pernmit. On
Sept ember 27, 2001, NOAA Fisheries issued a second TP to the NCDMF with
simlar review requirenents. The ITP was again valid for 1 year. On July
18, 2002, NCDMF submitted an application for a 3-year | TP to reopen the
shal | ow wat er areas under similar requirements as well as add the nanagenent
of the shallow water fishery operating in an area of the mainland Hyde and
Pam ico Counties (67 FR 49009, July 29, 2002). The 3-year |ITP would all ow
for the gathering of substantial additional information on the fishery and

its interactions with sea turtles. The ITP would allow portions of the



fishery to operate while requiring observer coverage to docunent sea turtle
i nteractions and the conditions in which they occur. At the end of the ITP
3-year term NCDWF may have substantial information to propose a neans of
reopeni ng the fishery with managenent measures that woul d provide sufficient
protection to sea turtles. In such an event, NOAA Fisheries would consider
rescinding this closure rule and issuing an | TP with the proposed neasures in
its place.
Cl osure of Large-Mesh G llnet Fishing in Pamico Sound

Through this final rule, NOAA Fisheries is closing the waters of
Pam i co Sound NC, on an annual basis, to fishing with gillnets with a nesh
size larger than 4 1/4 inches (10.8 cm) stretched nesh, from Septenber 1
t hrough Decenmber 15. This closure date is earlier than that of the previous
interimfinal rule, based upon discussions with and recommendati ons by NCDMF
regardi ng the observed tinmes of high gillnet effort and high turtle
occurrence in Pamico Sound. In 2000 and 2001, 88 percent of the sea turtle
interactions in shallow water occurred during the first three weeks of the
season. The closed area includes all inshore waters of Pamico Sound south
of 35%16.3" N. lat. (the south side of Oregon Inlet), north of 350" N. |Iat.
(the south end of Portsnouth Island), and east of 76%80' W long. (a line of
| ongi tude which crosses the nouths of the Neuse River, Bay River, and Pamico
River). The Quter Banks and the COLREGS |ine formthe seaward boundary of
the closed area. The closed area includes all contiguous tidal waters to
Pam i co Sound, within the stated boundaries. The |large-nesh gillnet fishery
in Pamico Sound has been shown to take, including to capture and kill
numer ous endangered and threatened sea turtles during their fall migration
NOAA Fisheries is taking this action to prevent further takes of listed
species in this fishery.
Response to Comments

NOAA Fi sheries requested coments on the interimfinal rule in



anticipation of issuing this final rule. Two coments were received during
t he conmmrent peri od.

Conment 1: The Ccean Conservancy conmented that it supports a

per manent, seasonal, Septenber through Decenber closure of all Pamlico Sound
waters to large-nesh gillnets. It also conrented that geographic and
seasonal closures do not go far enough to protect listed sea turtles.

Response: W believe that strandi ng and observer data indicate that
the rule covers a place and tine in which the [arge-mesh gillnet fishery has
a potentially detrinmental inpact upon listed sea turtles. |If additiona
information or |ater events denonstrate a potential need for further
restrictions, NOAA Fisheries will analyze the circunmstances and act to
provi de the measures necessary to protect the sea turtles as required by the
ESA.

Conmment 2: A North Carolina resident coomented that there are too nany
turtles, particularly | oggerheads, in Pamico Sound and that the measures to
protect sea turtles are unwarranted and are burdensone to the fishing
conmuni ty.

Response: Al species of sea turtles in U S. waters are |isted under
t he ESA because their popul ations have declined and protective nmeasures are
necessary in order for these species to recover. W cautiously anticipate
that there are nore | oggerhead turtles in Pamico Sound as a result of the
use of such protective neasures as the use of turtle excluder devices in
shrinp trawl nets and others. However, the species is not recovered and
addi ti onal measures are necessary to reduce interactions with fishing gear
Cl assification

NQOAA Fi sheri es prepared an Environnmental Assessnent (EA) for this fina
rul e and concluded that these regul ati ons and i ssuance of the pernmt would
nei t her pose a significant adverse environmental inpact nor have a

significant effect on the quality



of the human environnent.

The actions inplenented by this final rule are expected to inpact
approxi mately 95 | arge-nesh, gillnet vessel owners and operators. Assum ng
that a shallowwater fishery will be managed by NCDMF and nany of these
vessels will participate in the shallow water fishery, NOAA Fisheries
antici pates, under a worst-case scenario, that 25 | arge-nesh, deep-water
boats will not participate in the fishery in Panmlico Sound. The anti cipated
| oss of revenue could be $10,000 to $20,000 per vessel per year, depending on
fish prices, for a total loss to the deep-water fishery operations of
$250, 000 to $500, 000. These vessels, however, are the largest in the fishery
and have the greatest nunber of alternative fisheries, as they are
essentially ocean-gillnet vessels. They are also the nbpst recent entrants
into the fishery and did not operate in Pamico Sound in the fall of 2001
Many of these operations may have switched gear to the nore traditional pound
net operations or noved of fshore. Thus, the revenue | oss anticipated for
these | arge mesh deep water operations, under a worst-case scenario, is
likely an overestimate. The shall owwater vessels, on the other hand, are
considered nore traditional to the fishery, they are generally smaller, and
many of them cannot safely work outside the sheltered waters of the Sound.
The primary effect of this final rule will be a redistribution of catch from
deep-water gillnet fishernen to shall owwater and snall-nesh gill net
fishernen and to pound net fishermen. The overall fishing effort targeting
sout hern flounder in Pamico Sound is very high and capable of fully
exploiting the resource. In 2000, gillnet |andings exceeded the previous
yearGs |l evels, hal fway through the season, despite NCDMFGs cl osure of the
primary fishing grounds to gillnetting with gear greater than 5-inch (12.7-
cm nesh. In 2001, the |andings of flounder by gillnet dropped significantly
fromthose in previous years, but the I andi ngs by pound net, which had been

in decline for a nunber of years, rebounded dramatically to high Ievels.



This final rule does not contain collection-of-information requirenents
subj ect to the Paperwork Reduction Act.

This final rule has been deternined to be not significant for purposes
of Executive Order 12866.

The Assistant Administrator for NOAA Fisheries has determn ned that
there is good cause under 5 U.S.C. 553(d)(3) not to delay the effective date
of this rule for 30 days. Delaying this action would be contrary to the
public interest because |arge-mesh gillnet fishing is presently all owed
wi thout restriction throughout Pamico Sound. Allow ng continued | arge-nesh
gillnet fishing in the deep water areas of Pamico Sound would likely result
in a high level of sea turtle take and nortality. The NCDMF observer program
has docunmented that sea turtle interactions occur at a high rate in Septenber
and around the inlets of Pamico Sound. Wthout action, |arge-nesh gillnet
fishing effort is expected to increase greatly in Septenber, as changing
wat er tenperatures cause flounder to nove through Pamico Sound. Sea turtles
apparently respond sinmlarly to the fall weather in Panmlico Sound, increasing
their vulnerability to being captured and killed as the fishing effort also
peaks. In 2000, strandings in North Carolina's coastal waters reached a new
record | evel of 838 turtles. |In 2001, concurrent with a prohibition on the
use of large nesh gillnets in the deep water areas and around the inlets of
Pam i co Sound, strandi ngs decreased 67 percent fromthe 2000 | evel. The
ef fecti veness of prohibiting large-nesh gillnet fishing in the deep water in
reduci ng sea turtle nortality has been denonstrated. The sea turtle
nortality resulting fromthe failure to inplement a prohibition on fishing
with [arge-nmesh gillnets in deep water woul d seriously threaten sea turtle
popul ations. This final rule is intended to address a nmjor source of
fishing-related sea turtle nortality.

In keeping with the intent of Executive Order 13132 to provide

continui ng and neani ngful di al ogue on issues of nutual state and Federa



interest, NOAA Fisheries has conferred with the State of North Carolina
regardi ng the need for NOAA Fisheries to inmplenent a closure to protect
listed sea turtles. NOAA Fisheries is working with NCDMF on the issuance of
an ESA section 10(a)(1)(B) permt, which would create a partial exenption to
the closure in this action. NOAA Fisheries intends to continue to consult
with the State of North Carolina during the inplenentation of this final rule
and regardi ng NCDMFGs nmanagenent of state water fisheries bycatch of sea
turtles.

Li st of Subjects in 50 CFR Part 223

Admi ni strative practice and procedure, Endangered and threatened

speci es, Exports, Inports, Reporting and recordkeepi ng requirenents.

Dat ed:

WIlliamT. Hogarth, Ph.D.
Assi st ant Adni ni strator

Nati onal WNMarine Fisheries Service

For the reasons set out in the preanble, 50 CFR part 223 is anmended to
read as follows:
PART 223- THREATENED MARI NE AND ANADROMOUS SPECI ES

1. The authority citation for part 223 continues to read as foll ows:

Authority: 16 U.S.C. 1531 et seq.



2. In o 223.206, revise paragraph (d)(7) to read as foll ows:

o 223.206 Exceptions to prohibitions relating to sea turtles.

* * *x * %

(d)***

(7) Restrictions applicable to gillnet fisheries in North Carolina. No

person may fish with gillnet fishing gear which has a stretched nesh size
larger than 4 1/4 inches (10.8 cm, annually from Septenber 1 through
Decenber 15, in the inshore waters of Pamlico Sound, North Carolina, and al
contiguous tidal waters, bounded on the north by 35%6.3" N lat., on the

south by 35990 N. lat., and on the west by 76%30' W | ong.



