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Their Power Over Riverbanks

Mike Wascom and Bill Hagstad

In Louigiana, port, harbor, and terminal districts
have been established for the purpose of stimulating
state and local industry and commerce. All current port
facilities share the common character of being situated
on the banks of mnavigable waterways. This article
examines the laws affecting the ownership and use of the
riverbanks and explains the significance of these laws to
port development by any of Leouisiana's port, harbor, and
terminal distriets. The terms port distriect, port
commission, district, and commisslon, are used
interchangeably within this article but all refer to
those political subdivisions which have the authority to
develop a port. These terms are used in the laws
pertaining to ports.

Riverbank: =& definition

Riverbank1 has been defined as the land }ying
between the river's ordinary high and low stages. 1t
alse iIncludes the land adjacent to the bank that is
exposed b% water rteceding imperceptibly from the old
riverbank, and alluvizn, which 1s the sediment that

builds up on the bank. However, "when there is a
levee in p§oximity to the water... the levee shall form
the bank.”” This means that the land from the levee to

the ordinary low water mark constitutes the bank., The
issue of whether the levee is in “proximity" to the water
must be determined on a case by case basis. In cmne case
the court indicated that a levee which was a qgarter mile
from the water's edge constituted the bank. For the
purpose of this article, the riverbank includes the
levee, if in proximity to the water, any land adjacent to
the bank that 1s exposed by receding water, and any
alluvion that forms adjacent to the old riverbank.

Public Servitudes and Port District Powers

Riverbanks, which may include levees, may be either
public or private things, but, in either case they are
subject to a public servitude. A public servitude is &
right of the general public to be able to use and enjoy
property owned by someone else, in this case a riverbank
owned by a public bedy or private person. According to
settled Louisiana jurisprudence, the public servitude
which burdens the banks of navigable rivers iIs not for
all purposes but must be  consistent with the navigable
character, of the river and the river's use for
commerce.

This servitude of public wuse gives political
subdivisions of the state, such as port districts, broad
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Louisiana's "Nine Mile" Territorial Sea

Fred Whitrock

By state law, all louisiana state waters, including
the territorisl sea, were closed to shrimp fishing from
January |5 to March 15, 1885. BDuring that closed seasan
a Llouisiana shrimp fisherman was harvesting shrimp
approximately eight miles seaward of Grand Isle,
Louisiana. The shrimper was approasched and issued a
citation by a Loulsisna Department of Wildlife and
Fisheries enforcement officer fer 1llegally harvesting
shrimp from Louislana waters during closed season. The
shrimper was upser snd confused by the citation and could
not understand why Loulsiana had a nine mile territorisl
sea where he wanted to harvest shrimp but only a three
mile terrictorial sea everywhere else,

Beginning in the 1940's the federal government began
ite attempt to assert ownership over the lands 1lying
beneath and the natural resources within the marginal
sea. This was, not incidentally, about the same time the
United States began to realize the extent and value of
the o1l and gas reserves located om the continental
shelf. Prior to that time many states believed that the
1845 United Stateg Supreme Court decision of Pollard's
Lessees v, Hagan, which recognized state ownership of

the waterbeottoms beneath navigable inland waters within
the state's boundaries, would be extended seaward,
therebz recognizing state ownership of the continental
shelf.

In 1946 the Unite% States Supreme Court, in the case
of U.S. v. California,” ruled that the United States had
paramount rights in and power over the pubmerged lands
off the coast of Califernia between the low-water mark
and the three mile 1limit of the territorial sea.
Additionally, the Court ruled that the federal government
had superior rights to the vast quantities of natural
resources on and under those lands. This decision was
followed by the same Supreme Court three, years later in
the compagion cases of U.S. v. Texas and U,S5., v,

Louisiana. These two cases affirmed the United States

ownership of the submerged land and natural resources
within the territorial gea, specifically those off the
coasts of Texas and Louisiana.

1. Submerged Lands Act

These federal wvictories were short lived as
Congress, in 1953, over-ruled the Supreme Court by
enacting the Submerged Lands Act. The Act reversed the
Court by giving ownership of the lands beneath and the
natural resources within the navigable waters toc the
respective states. Specifically, the Act provides that:

Continued on page 5
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powers to regulate the use of riverbanks and to use the
' banks for the construction of worke serving the public
interest. Under this servitude the rtights of the
private land owner are greatly curtailed. This
1 curtallment 1s less onerous e rural riverbank owmners
than to urban riverbank owners because rural owners are
less likely to use their property in ways that would
conflict with public use of the riverbank and there is
simply more usable space in a rural setting., The reason
for the curtailment of private rights is the overriding
right of the public. Professor A. N. Yiannopoulos, an
autherity on Louisiana Property Law, explains the nature
of this public servitude in this way:

"The real significance of the servitude of
public use burdening the banks of navigable
rivers in lLoulsiana does not lie in the rather
limited rights of use accorded to members of
the general pubiic. It lies dinstead in the
powers that it confers upon the state and its
political sub-divisions to regulate the public
| use of the banks and to appropriate the banks
for the construction of works serving the
general interest. Thus, along with inherent
police powers, and several other articles of
the Loulsiana Civil Code, the servitude of
public use under Article 456 invests public
authorities with broad powers of regulation and
administration. Moreover, 1t was by reference
to the servitude of public wuse that the
constitutionality of TLouislana legislation,
enabling the state and its polivical
subdivisions to appreopriate river  Dbanks,
{without compensation], was upheld and declared
to be conslstent with the Fifth and f?urteenth
Amendments of the U,S. Constitution."

Port construction may alsc involve river roads.
Riverbanks are subject not only to a servitude related to
the navigable cqifacter of the river but also to a river
read servitude. The land on which a river road Is
bullt may be owned by the state, a politiczl gsubdivision,
or a private person. The ownership of this land 1s not a
| potential obstacle to port development because a river
i road servitude is already imposed on land that is on the
shore of navigable riﬁ%rs, and it must be left by the
owner for public use. In addition, there are legal
servitudes for making and repairing levees, levee roads
(vhich may be different from river roads), and other
public or common ﬁPth which may be significant to
port-related works.

: Loulsiana has over three dozen port districrs,
i ‘Although they all have similar purposes and powers, EBTB
| is established and regulkated by epeci%}F-legialation
which may wvary 1In imporrant respects. The specific
legislation for the Plaquemines Parish Port, Harbor, and
Terminal District spells out powers of the District that
are typical of the powers set out for the other poerts.
The Plaquemines Port District is autherized to acquire,
by purchase, donation, expropriation, appropriation, or
otherwise, any lands in the district which are needed for
rallways, wharves, sheds, buildings, canals, channels,
and nfper facilities required for the operation of the
port. It can make and construct any works which y be
necessary and useful for the business of the port. It
is empowered to own, have charge of, administer,
construct, operate, and maintain wharves, warehouses,
landings, docks, sheds, belts, and comnection railreads,
shipways, canals, channels, slips, ©basins, locks,
elevators, and other structures and facilities necessary
and proper for the use and development of the business of
the port. This also Includes buildings and equipment for
the hauﬂ%}ng, storage, transportation, and delivery of
freighe. In shert, it can do all things incidental to
the operation of a port.

The Louislana Civil Codezo expressly confers on all
port districts the authority to construct and waintzin in
public places, such as the beds of navigable waters orvr
their banks or shores, works mnecessary for public
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vtilicy. These works include buildings, wharves, and
other facilities for mooring vessels and for loading and
discharging cargo and passengers. In the event that a
port commission determines that the needs of commerce or
other public purposes respecting riverbank lsnd are being
satisfied, and would not be interfered with, it y allow
the owner to use the property for any purpose. A port
commission 1s also authorized to lease or sublease any
property which it owns or leases, Including any wharves,
buildings or improvements that are owned orzaeased by it
and which are located on any rtiverbank land.

Expropriation or Appropriation

As noted, most port districts can acquire land or
the use of lard owned by private persons through
expropriation or appropriation. Expropriation is a
taking by the government of private property for public
purposes, This taking is justified by the first law of
society which, according te Louisfana Civil Code, is that

the general or pub interest is superior to that of
private individuals. Appropriation, on the other hand,
is an exercise by the governmsgt of property rights which
are vested in the public. lppisiana courts have

sometimes confused these two terms’ buc the fundamental
distinction between them 1is that expropriation removes
the title of property from the original owner, and
requires compensation for the lost value of the property.
1f property has no value, then no compensation Is due.
Conversely, apptropriation does not Temove the title or
require compensaticm.

An  example of expropriation i1is found din the
Louisiana Constitution of 1974 which states that
compensation is due for lands and iq%rovements which are
expropriated for levee purposes. This 1rule is,
however, subject to an exception which states that tE?
compensation requivement does not apply to riverbanks
or to property the c¢ontrol of which is already vested 1in
the state or,dn a political subdivision for the purpose
of commerce. This exception clearly means that port
district-owned or controlled property may be taken for
levee purposes, without compensation.

The power to expropriate property for port
development ies conferred upon port commissions by law.
Loulsiana Revised Statutes 19:2(1) deals with
exprepriatieon by public bodies generally, and Loulsiana
Revised Statutes 19:141 et seq. deals with expropriationm
by port commissions specifically. To expropriate private
property, the port commission must file a petitioagin the
district court where the property is located. The
petition must epecilfy the purposes for the expropriation
and deseribe the property, the name of the owner, and any
1mpro§6ments located on the property, and must include a
plan. It must contain a certified copy of a resolution
adopted by the port commission which declares that the
taking is necessary or useful ffr the purpose for which
the port district was created. The petition must also
contain a signed statement by a consulting engineer th
the specified property 1s that which is required.
Finally, a signed statement of the estimated compenggtion
which shouid be paid to che owner must be attached. As
noted earlier, since riverbank property 1is already
burdened with legal servitudes, and therefore much of the
use of the property 1s already lost to the owner, the
property’'s value and congsequently the compensation owﬁg
when 1t 1s expropriated may be significantly reduced.:
As also noted earlier, a rural riverbank owner may lose
less of the value of his property due to servitudes than
his urban counterpart, so the compensation due for the
less of his property by expropriation might be greater
than that owed to an urban riverbank owner. In case of a
dispute between the port commissien and the landovmer
over the value of the land, either party has 38 right to
a jury trial to set the value of the property.

The Loulsiana Supreme Court has in the past ruled
that "taking" for levee purposes 1s an "appropriation”
rather than an "expropriation,” and.therefore requires no
compensation to the private owner, This was, however,




before the adoption of constitutional and statutory
requirements of compensation for lande taken or destroyved
for levee purposes. But in a similar context, Louisiana
courts have held that land “tsken" for the comstruction
of a tiver road was alsc not "expropriated,” but merely
"appropriated" for public use, in accordance with the
implied condition in the title of the riverbank owner,
which is the burden of the river road servitude
established by law. Appropriation of land for levee
purposes has, in the past, been accomplished by a simple
resolution adopted by & levee district., In one case such
an appropriation by resolution, without prior judicial
proceedings, was upheld against a claim that it violated
due process gygrantees of either the state or federal
constitutions. The ecrucial and as yet wunanswered
questions are whether a port commission can "appropriate"
property, and 1f so0, whether it can do so by simple
resolution.

Statutory Requirements

In addition to the legal considerations discussed
above, port commissions wishing to conduct port-related
activities on the riverbank, river bottom, or levee, must
comply with the applicable federal, state, and lccal
permitting programs.

Federal

A port commission is required to comply with the
permitting and authorization rqu%rements of Section 10
of the Rivers and Harbors Act. Under this federal
Btatute anyone or any agenecy proposing to conduct an
activity obstructing the navigable capacity of navigable
waters, or altering or modifying the course, location,
condition, or capacity of navigable waters must first
obtain a permit from the U.S5. Corps of Engineers'
District in which the change is to opcur. Under Section
404 of the Federal Clean Water Act, if a port-related
activity invelves any discharge of dredged or fill
material into navigable waters then a permit is required
from the Corps of Engineers' District 4in which the
discharge i to occur. Wetlands are considered navigable
waters under Section 404 while under Section 10, they are
not. For some projects, both Section 10 and Section 404
permits are required. In reviewing Section 10 permit
applications, the Corps uses its own general regulatory
policies and Section 10 regulations and comment%lfrom
federal, state, and local agenciles and the publie. In
reviewing Section 404 permit appliecations, the Corps uses
guidelines established by the Administrater of the U.S.
Environmental Protection Agency, its own general
regulatory policies and its Section 404 regulations, as
well as comments é?om federal, state, and local agencies
and the public. The decision whether to 1issue a
Section 10 or Section 404 permit will be based on an
evaluation of the probable impact of the proposed
activity on the public dinterest. That decision will
reflect the national concern for the protection ard
utilization of I{mportant resources. The benefit which
reasonably may be expected to accrue from the proposed
project will ©be balanced against its reasonably
foreseeable detriments. All factors which mightasbe
televant to the proposed activity will be censidered.

4 port commission applying for a Section 10 and/or
Section 404 permit for an activity that will affect land
or water uses in Louisiana's coastal zone must certify
that the proposed activity complies with and will be
cartried out 4in a manner which is consistent with
Louisiana's state coastal resources management program,
which  includes  approved local coastal management
programs. These programs are discussed later in this
article.

If Corps approval of a Section 10 and/or a Section
404 permit application constitutes a major federal action
which significantly affects the quality of the
environment, then an environmental impact statement will
have to be prepared. 1f an environmental impact
statement is mneeded, then comments on the activity must

be received from several federal, state, and gcal
agencies and the public, before a permit is granted.

Before the Corps will issue these permits, a "letter
of no objection" and/or comments must be obtained . from
the Loulsiana Department of Wildlife ard Fisheries, the
Louisiana Department of MNatural Resources, Coastal
Management Division (this letter constitutes a
determination that the proposed activity is consistent
with the state coastal respurces management prograE\6
including approved local ceoastal management programs) ,
and the Louisiana Department of iﬁvironmental Quality,
Water Pollution Control Division. Addirionally, the
Corps reguires that requests for "letters of no
objection"” and/or comments be made to various other state
agencles and political subdivisions which may be
interested in such activities. These entiries include
the Division of State lands, the Louisiana Department of
Transportation and Development, the Louisiana Department
of Health and Human Resources, the Louisiana Department
of Culture Recreation, and Tourism (State Archeologist
and State Bistorical Preservation Officer), the relevagé
local governing body and the relevant levee Districc.

Federal agencies which are entitled to notification of

guch activities, and to the opportunity to object %5 make
comments JInclude the Fish and Wildlife Service, the
Raticnal Marine Fisheries 51Serv:lce, and the
Environmental Protection Agency.

The New Orleans District of the Corps has 1ssued a
general permit for Section 10 and Section 404-type
activities that take place within the coilncidental
boundaries of the Louisiana §fastal zone and the New
Orleans District of the Corps. This means that permit
applicants who propose to conduct activities in that part
of the Louislana coastal zone that is coincident with the
boundaries of the New Orleans District (this eNncOompasses
nearly all of the coastal zone) will not have to apply
for Sectien 10 and Sectlon 404 permits but will have to
apply only for a coastal use permit under Louisiana's
coastal resources program. This program covers
activities that have a direct and significant impact on
the coastal zone.

Under this general opermit for activity in the
coastal zome, 1f an applicant feels that his proposed
activity is covered under the general permit, he submits
his application to the state's Coastal Management
Division, which will then forward a copy to the Corps.
The Corps determines on a case by case basis whether an
activity, such as a port-related activity, falls under
the general permit or whether the applicant must obtain
an individual Section 10 and/or Section 404 permit.

Since the Corps has alsc assumed complete or parcial
responsibility for the construction and maintenance of
levees in many areas of the state, an additional Corps
approval of port-related activities will be required
becavse of the impact which port development may have on
those levees. Port-related activities conducted by the
Corps of Engineers itself, such as malntenance dredging
or the creation of a navigation channel which would
directly affect the Louisiana coastal zone must be
carried out in a manner which 1s, te the maximum extent
practicable, consistent with the Louisiana coastal
resources management program, including the c¢oastal use
guide]ineg3 and with approved local coastal management
programs. Additienally, 4f a proposed Corps'
port-related activity constitutes a major federal action
significantly affecting the quality of the envirenment,
then, as noted earlier, an environmental impact statement
concerning the proposed activity will have to be
prepared. Commenting authority on the proposed activicy
and the environmental impact statement is given to state,
1ocal,5gnd federal agencies and to the public, as noted
above,

State and Local

In addition to the federal permits diacussed above,
a port district must acquire two other permits before




conducting a port project. A port district conducting a
project resulting in the discharge of a pollutant into
waters and wetlands in Louisiana will alsc need a state
water discharge permit from the Louisiana Department of
Environmental Quality, Office of Water Resources.
Dredge and fill operations do not generally require this
permit but they do require a certification from that
office signifying that federal standards are being met.
Additionally, some port districts fall entirely within
the louisiana coastal zone established by the Louisiana
Statesfnd Local Coastal Resources Management Act (the
Act). The purpose of the Act 1s to protect, develop,
and, where possible, to restore and enhance the resources
of the state's coastal zone. This purpose is to be
accomplished through the use of a comprehensive state
coastal management program, which incl gs approved local
(parish) coastal management programs, that regulates
activities within the gpastal zone, by means of a coastal
use permicting system.

Coastal use permits are divided Into uses of state
concern and uses of local concern. Uses of state concern
are those which have impacts of greater than local
slgnificance or which significantly affect interests of
regional, state, or national concern. All other coastal
uses are uses of local concern. Depending on the
significance of the impact of the port-related activity,
it can be either a use cof state or local concern.
Coastal use permit decisions are made for each type of
use by the Louisiana Department of Natural Resources,
Coastal Management Division, wunless there is an approved
local c¢oastal management program where the proposed
coastal use 15 to take place. If there is a local
program,ssdecisions on uses of local concern are made
locally.

Whether made at the state or local level, coastal
use decisions must represent an appropriate balancing of
social, environmental, and economic factors. In all
decisions, local government comments are to be given
substantial consideration. 1In wmaking its coastal use
decisions, the Coastal Management Divieion uses the state
coastal use guidelines (which are performance standards)
and the comments of the public and state, local, and
federal agencies. The Coastal Manapement Bivision also
considers the policies and performance standards set out
by local coastal management programns for the
environmental management units in the parish, which are
established as a part of a local program. Coastal
Management Division permit decisione must be consistent
with the state cuasta]sgmanagement program, including
affected local programs,

A local coastal management program uses the coastal
use guidelines, dits enviromnmental management unit
policies, and the comments of the public and state,
local, and federal agencies iIn making 1ts permit
decisions. A local program's permit decisions wust be
consistent with the statgo coastal management program,
including its own program.

As a general rule, activities covered by the Act
include but are not limited to, dredging, bulkheading, or
fi11l activities, and activities occurring on land within
the ceastal zone with a natural elevatiorn of less than
five feet. As noted earlier, port-related activities can
be elther uses of state concern or uses of local concern.
Deepwater port commissions are expressly exempted from
compliance with the permitting requirements of the Act,
provided that their activities are consistent, to the
maximum extent practicable, with the state coastal
resources management program, and with affected local
coastal management programs.

Shallow drafer ports must comply with the coastal use
permit process established by the Act and must obtain
coastal use permits in order to carry out activities in
the coastal zone that have a direct and significant
impact on coastal waters. Thus, these ports must comply
with the state coastal management program and with
approved local coastal management programs. If there is

a finding that the proposed activity will not have a
direct end significant impact on coastal waters, then a
ceoastal use permit will not be required; however, the
activity must still be carried out in & manner cons%ﬁtent
with the atate program and affected local programs.

Port districts may also have overlapping
jurisdiction with cne or more levee boards located in
their district. This would be significant 1f a pore
commission lacked the authority to accomplish any of the
incidental tasks mecessary to pert development and
therefore needed assistance; but since port commissions
are fully autonomous pelitical subdivisicns of the state
and are expressly authorized to do all things required
for port development, there is no dependency upon other
political subdivions of the state. However, the methods
used by a port commission to accomplish its tasks must
not be inconsistent with the purposes served by a levee
board. This means that port development must proceed in
a manner which is compatible %:Eth the flood control
objectives of local levee hoards.

Conclusion

During the 1985 Louisiana legislative session all
port commissions or port, harbor, and terminal districts
were added to the list of entities which are authorized
to apply to the U.S. pepartment of Commerce to become
foreign trade =zones. This expanded potentlal for
commercial navigaction may bring increased pressure on
ports teo exercise their authority over the riverbanks for
the purpose of port development and expansion. As has
been shown, port commission authority includes the power
to do all things which are incidental to port
development, but federal and state permit requirements
must first be met.

One Tecent report indicated that Louiglana ports atre
already handling more tons of cargg.than countries such
as France, Canada, and Belgium. This amount of
commerce has a tremendous impact on the eccnomic well-
being of the state and its people and justifies the
control of the riverbanks by Louisiana's port, harber,
and terminal districts.
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Louisiana's "Nine Mile" Territorial Sea -
{from page 1)

(1) title to and ownership of the Ilands
beneath navigable waters within the boundaries
of the respective 5States, and the natural
resources within guch lands and waters, and
(2) the right and power to manage, administer,
lease, develop, and use the ssid lands and
natural resources all in accordance with the
applicable State law be, and they are, subject
to the provisions hereof, recognized,
confirmed, established, and wvested i1in and
assigned to the respective States or the
persons who were on June 5, 1950, entitled
thereto under the law of the respective State
in which the 1land 1s located,and the
respective grante?s. lesgees, or successors in
interest thereof}

Congress alsc stated that the United States "released and
relinquished unto the States" any vight, title, oz
interest it maintained in the land, improvements, and
natural resources beneath the navigaBle waters within the
boundaries of the respective states.

The cases that arose subsegquent to the Submerped
Lands Act specifically pertailned to ownership of o1l and
gas located on the continental ehelf, rather than to
natural resources generally. 011 and gas are two types
of natural tresources as defined by the Act:

(e} The term "mnatural resources" includes
without limiting the genmerality thereof, cil,
gas, and all other minerals, and fish, shrimp,
oysters, clams, crabs, lobsters, sponges, kelp,
and other marine animal aud plant kife but does
not include water power, o%y the use of water
for the production of power;

Even though the cases apply only to oil and gas located
under the continental shelf within the territorial sea,
the Submerged Lands Act grants ownership of all natural
resources, llving and nonliving, to the stetes. The Act
gives the states ownership of the nonliving resources
located on and under the lands beneath the navigable
waters, and alsc the living resources located within the
water column. All fish, shrimp, oysters, and other
marine animals and plants, then, are owned and can be
managed and repulated by the states.

The tights given to the coastal states are limited
under the Act by which lands are defined as "lands
beneath navigable waters," Specifically, "lands beneath
navigable waters" are defined as all lands permanently or
periodically covered by tidal waters up to but not above
the line of mean high tide extending three geographical
miles seaward from the coastline of the state {except for
Texas and the pgulf coast of Florida, which weriogiven
three marine leagues, or nime geographical miles).

The enactment of the Submerged Lands Act shifted the
focus of the dispute from the ownership of the lands and
resources to a determination of the exact boundary lines.
The Act gave each state ownership and control over the
lands and natural resources out to thffe geographical
wiles as measured from it's “coastline." Coastline was
defined by the Act as:

(¢} The term "coast 1ine” means the line of
ordinary low water along that portion of the
coast which 15 in direct contact with the open
sea and thellﬁ%e marking the seaward limit of
inland waters;

This definition provides that the comstline cen be
one of two lines. The first 1s the ordinary low water
line along those portions of the coast Iin direct contact
with the open sea. The second 1s the line marking the
seaward limit of inland waters. As o result of the
smbulatory nature of the shoreline and the number of
bays, tributaries, and dredged chaunnels that comprise
Louisiana'e border with the Gulf of Mexico, controversy
arose over the exact location of the Louisiana coastline.
The exact lecation of these liner in Loulslana remained
in litigation for 30 years because the state drew the
coastline piving 1tself the largest area possible while
the federal government drew the line to do the reverse.

The location of the coastline was declded in the
1969 Unit%ﬂl States Supreme Court decision of U.5. v.
Louisiana. The task of determining of the exact
coordinates of the coastline was given to a special
master, and qis decision was later affirmed by the
Supreme Court.

The Court found little difficulty in determining the
coastline for that part of the Louisiana coast 1n direct
contact with the open sea. However, much of the
louisiana coast is not in direct contact with the sea and
the coastlinme for those areas 1¢ the less easily
determined line designating the seawgrd limit of inland
waters. For the purpose of establishing this 1iine under
the Submerged Lands Act, the Court adopted the
definitions and procedures ir the 1961 Gen?ga Convention
on the Territorial Sea and Contiguous Zone.

2. Geneva Convention o the Territorial Sea snd
the Contiguous Zone™~ (Geneva Convention)

The Gemeva Convention provides that "the sovereignty
of a8 [nation] extends, beyonds its land territeory and its
internal waters, to a belt of a sea adjacenf7 to its
coast, described as the territorial sea.” The
ConventioTBcontinues by eteting that the line, called the
baseline, from which the territorial ﬁfa is measured is
the "low-water line alemg the ccast." The Convention
provides several alternative baselines for places where
the low-water line is not =applicable, such as the line
marking the seaward limit of inland waters. It alsc
provides exceptions to the low-water baseline by allowing
the baseline to extend to and from certain natural and
manmade &StTUuctures. These alternative baselines and
exceptions include bay and river closing lines, baselines
exténding to and from permanent harbor works, low-tide
elevations, iglands, and roadsteads. Because of
Louisiana's diverse and dramatic coast, most of these
alternstive baselines and exceptions apply.

8. bays

Article 7, paragraph 2 of the Geneva Convention
defines bay as:

2. For the purppses of these articles, a bay
is a well-marked indentation whose penetration
is in such proportion to the width of its meuth
as to contain landlocked waters end constitute
more than a mere curvature of the coast. 4n
indentation shall not, however, be regarded as

J




a bay unless its asrea is as large as, or larger
than, that of the semi-circle whose diameter is
a 1line drawmn across the mouth of that
indentation.

In defining a bay, this paragraph provides the
"gemi-cirele test" to determine whether an indentatien is
of such size and shape to be considered & bay. 1If an
indentation is found to be a bay, then a straight line,
called a bay closing line, 1s drawn from one headland of
the bay to the other. Thie bay closing line then becomes
the baseline from which the territorial sea is measured.

In corder to determine the boundaries comprising the
baseline of Louisiana the Court was required to estabklish
which areas along the coast satisfied the semi-circle
test, Three areas of particular concern to the Court
were East Bay off the Mississippi River Delta, Outer
Vermilion Bay, and Ascension Bay.

Applying the semi-circle test to each of these three
bodies of water, the Court concluded that neither Quter
Vermilion Bay nor Eest Bay qualified as a “bav."
Regarding the issue of whether Ascension Bay met the
semi-circle test the Court reached a different conclusgion
for the following reasons.

Article 7 paragraph 3 of the Geneva Convention
provides that "islands within an indentation shall be
included as if they were part of the water areas of the
indentation,”  Islands cannot seal off areas of an
indentation sc as to defeat the semi-circle test. Thus,
the strings of islands separating Caminada Bay and
Barataria Bay from Ascension Bay, including Crand Isle
and Grand Terre Island are disregarded, The Court, by
disregarding the islands, found that the entire area fell
within the definition of a bay. The headlands of
Ascension Bay were found to be Southwest Pass on the east
and the jetties at Belle Pass on the west. (See map 1).

The Geneva Convention adopted two articles defining
how and where the "bay closing line" can be drawm.
Article 7(4) provides:

1f the distance between the low-water
marks of the natural entrance peints of a bay
does not exceed twenty-four miles, a closing
line may be drawn between these two low-water
marks, and the waters enclosed thereby shall be
considered as internal waters.

In the event that the distance between the low-water
marks of the natural entrance points of & bay exceeds
twenty-four miles, Article 7(5) states that "a straight
baseline of twenty-four miles shall be drewn within the
bay in such a manner as to enclese the maximum area of
water that is possible with a line of that length." 1In
other words, 1f the mouth of a bay is wider than
twenty—four miles, then the bay closing line will not be
drawn at its wouth, but will be drawn between the two
points within the bay that are twenty-four miles aparc
and which enclose the largest possible amount of water.

The distance between the jetties at Belle Pass and
Southwest Pass far exceeds twenty=-four miles. Therefore,
the proper method for determining the bay closing line of
Ascension Bay is by the criteria in Article 7(5), the
twenty-four mile line enclosing the maximum amount of
water within the indentation. The cecurt found that this
line was a straight line drawn fror just west of Caminada
Pass on the west to the outlet of Empire Canal on the
east. {(See map 1}. This results in the baseline, from
which the territcrial sea is measured, deviating from the
actual shoreline at a point near Caminada Pass, running
straight across Ascension Bay, and intersecting the
shoreline at Empire Canal. As measured from the actual
shoreline, this glves Louisiana a territorial sea that
ends three miles from the actual shoreline at Caminada
Pass and Empire Canal, but almest nine miles from Quatre
Bayocu Pass.

b. low-tide elevations

The Court also considered the i1ssue of whether the
shel)l reefs located at the mouth of Atchafalayes Bay are
low-tide elevations which can be used as baseline points
from which the territorial sea is measured. If the reefs
are low-tide elevations then the result is a territorial
sea measured from those elevations rather than from a
baseline drawn further landward. Article 11 of the
Geneva Conventicn defined low-tide elevations as:

1. A low-tide elevation 1s a naturally
-formed area of land which is surrounded by and
above water at low-tide but submerged at high
tide. Where a low-tide elevation is situated
wholly or partly at a distance not exceeding
the breadth of the territorial sea from the
mainland or anm island, the low-water line on
that elevation may be used as the baseline for
measuring the breadth of the territorial sea.

Regarding the issue of whether these geographical
formations comprise part of the baseline the Court held
that low-tide elevations, such as those at the mouth of
the Atchafalaya Bay, would be deewed part of the
baseline, The three-mile band of territorial waters
would then be measured from these points.

The court left the decision of the exact location of
these shell reefs to the special master. The special
master set the exact coordinates. The result is a series
of points seaward of a straight line runniag from the
South Point of Marsh Island to Point Au Fer.” (See map 2)

Had the Court found that the shell reefs were not
low-tide elevations and therefore could not be used as
points from which the territorial sea 1is measured, two
other possible baselines could be drawn, both of which
would result Iin a smaller territorial sea. The first
possibility 1s that the Atchafalaya Bay area could be
considered a "historic" bay with a bay closing line
running from Scuth Point on Marsh Island on the west to
Point Au Fer on the east. {(See map 2). This line would
exceed 24 miles In length. As discussed above, when
using the semi-circle test, a bay clesing line cannot
exceed 24 miles in length. However, an exception to this
1s provided in the Geneva Convention if an area 1s
determined to be a bay based on the "economic interests
peculiar to the regilon concerned, the reality and the
importa&fe of which are clearly evidenced by a long
usage," This "historic" bay test could result in a bay
clesing line running from Marsh Island to Point Au Fer,
even though it would exceed 24 miles in length.

The second possibility 1s a series of straight
baselines and bay closing lines running from Marsh Island
to Point Chevreuil to Eugene Island to Point Au Fer. (See
map 2). This would result in a territorial eea much
smaller than one drawn using the "historic" bay approach
or the one drawn from the low-tide elevations. Thus, the
Court, by accepting the low-tide elevations as baseline
points from which the territorial sea cen be measlured,
granted Louisiana & territorial sea larger than three
miles would seem to suggest.

There are several other areas along the coast where
low-tide elevations exist and are used as baseline
points. While not discussed in this article, several are
located arocund the Mississippl River delta and others
southwest of Marsh Island. The distance of these from
the actual shoreline vary from several feet to close to
three miles.

e, harbor works

The Geneva Convention provides that manmade
structures, located off the shorelime, can be used as
points from which the territorial sea is measured. These
structures are considered harbor works and are defined in
Article B as:




For the purposes of delimiting the
territorial sea, the outermost permanent
harbour works which form an Integral part of
the harbour system shall be regarded as forming
part of the coast,

The special master found two such harbor works. Ome is
off the mouth of Sabine River and the other 1is off
Calcasieu River. (See map 3). As measured from the
actual ghoreline, then, Louisiana's territorial sea is
greater than three miles around these two harbor warks.

d. Breton and Chandeleur Sounds

Another issue the Court settled concerned the effect
of the Breton and Chandeleur Tslands. These islands are
located more than three miles off the mainland and could
therefore be far enough away to not be aligned with the
mainland. This raises the issue of whether the Louisiana
baseline should conrnect from the mainland to the islands,
thereby enclosing the Sounds as inland waters, or whether
the territorial sea should be measured off the mainland
with the islands having thelr own territorial sea,
thereby resulting In a band of federal territory running
between the islands and the mainland. The Court found
that the United States had conceded that the bays behind
Breton and Chandelewr Islands are part of Louisiana's
internal waters. Thus the baseline 7tuns from the
mainland to the cuter edge of the islands.

Based on the rules for drawing the baseline pursuant
to the Genreva Convention, the Louisiana baseline deviates
significantly from the actual shoreline in several
places. Of the places discussed herein, the largest
deviation occurs in Ascension Bay. The territorial sea,
measured from the actual shoreline, reaches approximately
nine miles in one place giving the state soverelgnty over
more waterbottom and resources than three miles would
seem to suggest. Although the demarcation of this area
is of primary significance because of 01l and gas
revenues, it is also of special concern to the shrimp
fishermen of the state because the shrimp line {s not, in
all places, the same as the baseline,

3. Shrimp line

Louisiana has, for many years, divided its state
waters into inside and outside waters for purposes of
shrimp management. The dividing line, called the shrimp
line, is statutorily defined and generally follows the
actual shoreline. Waters landward of the 1line are
considered inside waters. Outside waters run seawzrd
from the shE}mp line to the extent of Louisiana's
Jurisdiction.

As discussed above, the extent of Louisiana's
Jurisdiction is the limit of the territorial sea, the
breadth of which runs three miles from the baseline, not
the actual shoreline. Ae measured from the shrimp line,
Louisiana has an "extended" territorial sea in several
areas.

The baseline deviates significantly from the shrimp
line in a number of places along the coast. In the
Ascension Bay area, discussed above, the shrimp line runs
along the gulf edge of Grand Isle, Grand Terre, and the
other 1islands separating the Barataria-Caminada Bay
complex from Ascension Bay. The baseline, on the other
hand, is the straight lime starting just west of Caminada
Pass and intersecting with the outlet of Empire Canal.
This creates a zone of state outside waters measuring
approximately nine miles at one point. (See map ).

Another bay closing line is used to enclose West
Bay, located just north of Scuthwest Pass of the
Mississippi River. The shrimp line follows the actual
shorelin% within West Bay whereas the baseline is a
straight line Tunning from one headland to the other.
This creates a zone of outside waters measuring almost
seven miles at one ppint. (See map 1}.

The other agrea where the baseline deviates
eignificantly from the actual shoreline is the
Atchafalaya Bay area. As discussed above, the baseline
includes many of the shell reefs (low-tide elevations) at
the mouth of the Bay. The deviation of the baseline from
the shrimp line, though, is not as great as the deviation
of the baseline from the actual shoreline. The shrimp
line runs from Point Au Fer to Eugene Island to S$outh
Point on Marsh Islend. (See map 2). Thus, the area
weasuring three miles from the shrimp line 1s not
significantly different than the actual territorial sea
as measured from the baseline.

The location of the baseline in relation to the
shrimp line was not important to the shrimp fisherman
until 1984. Prior to 1984 the state cutside waters were
never closed to shrimp fighing, and 1f3 made almost mno
difference where state waters ended. In 1984 the
Lovisiana Legislature enacted Act 300 requiring che
annual closure of state cutside water for a period not to
exceed sixty days. The specific sixty day period is
determined by the Louisiana Wildlife and Fisheries
Commission and mfgt take place sometime between December
31 and March 30.

The problem for the shrimp fisherman 1s that state
territorial waters are measured three miles from the
baseline, and net from the shrimp line. Therefore the
fisherman wmay mistakenly believe he is beyond state
waters when he 16 actually still within state
jurisdiction, This problem 1s particularly acute in
Ascension Bay, not only because of the nine mile distance
from shore at Quatre Bayou Pass, but alsc because of its
large expense.

Conclusion

The application of the definition of coastline,
found in the Submerged Lands Act, to Louisiana's cocast
pives Louisiana a legal 'coastline" that is, in many
places, different from the actual shoreline. Drawing the
baselines pursuant to the Geneva Convention's definitions
for bays, low-tide elevations, and harbor works sets a
legal coastline sgeaward of the actual shoteline 4in
several places. In these places, the state has ownership
of and regulatory authority over the natural resources
within an area greater than three miles as measured from
the actual shoreline. This is important not only for oil
and gas revenues, but alse for fisherles management.
This extended jurisdiction combined with the common
misconception that Louisiana's territorial sea is
weasured from the actual shoreline can result in
fisheries violations since state fishery laws are more
restrictive than the fishing repulations in federal
waters. One important example 1s the c¢losed shrimp
season for state outside waters. Thus, it 1is important
for the fisherman to know this distinction in order to
avoid violation of the state fishery laws and to fish the
full extent of Louisiana's waters.
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