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THE EFFECTS OF THE PROPOSED EXCLUSIVE
ECONOMIC ZONE IMPLEMENTATION ACTS
ON THE MAGNUSON ACT.

By Witold Danilowicz ¥

On March 10, 1983 President
claiming for the United States all mineral

and fishing righte within 200 nautical miles of the United

Reagan issued a

pfoclamationl

States coast, including areas around United
States-controlled dislands 4n the Pacific and the
Caribbean.

By establighing the Exclusive Economic Zone,

President Reagan exercised a right already claimed by more
than 50 nations and recognized in the recently adopted
Convention on the Law of the Sea,
decided
becoming a party to the Convention, a legal foundation for
be

Due to the fact that

President Reagan againet the United States

the presidential action must found in customary

international law.

Immediately after the Preesident proclaimed the
estaﬁlishment of the exclusive economic zone twe bills
were introduced in the United States Congress to implement
the Presidential proclamation.2 One was introduced in

the United States Senate by Senator Ted Stevens from
Alaska and the other in the United States House of
by John

Louisiana. No action was taken by the 98th Congress with

Representatives Representative Breaux from

regard to either of the proposed Exclusive Economic Zone
Implementation Acts (EEZIA), but information obtained from

the Congressional staff indicates that the bills may be
This possibility
warrants inquiry into the implications of the bills on

reintroduced 1in the 99th Congress.

existing legislation. The two bille are nearly identical
except for provisions concerning the vighta of foreign
fishermen. For the purposes of this article both bills
will be referred to as the EEZIA except in the discussion
on the righte of foreign‘ fishermen in the Exclusive
Economic Zone of the United States.

The EEZIA cover the bread spectrum of issues related

to the management of the newly establighed exclusive
economic zone, including United States jurisdiction over
the marine resources off the United States coast,

presently regulated by the Magnuson Figheries Congervation
and Management Act of 1976 (Magnuson Act).3

This article focuses on the effects of the EEZIA on
the Magnugon Act, enalyzing the effects of the proposed
legislation from the standpoint of iﬁternational law. The
analysis concentrates on the internationally rtecognized
bases for the extension of the United States fisheries
Jurisdiction off its coast, including the legal questions
ralsed by the proposed limitation on the rights of foreign
fishermen in the exclusive economic zone.
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1. The proposed changes in the findinge, purposes, and
policy of Comgress in the Magnueon Act

One of the purposes of the propesed EEZIA 1is to
replace the figheries conservation zone of the United
States by the exclusive economie zone. Consequently, the
authors of the BEZIA suggest that BSection 1801 (¢} (1} be
deleted from the Magnuson Act. GSection 1801 (¢} (1) states
the purpose of the Magnuson Act on the extent of the
territorial and jurisdictional claims of the United States
as: "to maintain without change the existing territorial
and other ccean jurisdiction of the United Stateé for all
purposes other than the coneervation and management of
fishery resources". Under the Magnuson Act, the United
States only asserte fisheries jurisdiction, not sovereign
rights, over the figheries conservation zone. Under the
EEZIA the United States would exerclse in ite exclusive
economic zone not only fishery management authority but
aleo sovereign rights.b Thus the establishment of the

exclusive economic zone would substantially broaden the
scope of the jurisdiction asserted by the United States
over the peawatere around its coasts and the declaration
contained in Section 1801{c¢){1} would become obsolete.

In Section 1801 (¢)(5) of the Magnuson Act, Congress
expressed its support for, and encouraged, the efforts to
" conclude "an internationally accepted treaty, at the Third
United Nations Conference on the Law of the Sea". This
subparagraph would be deleted by the EEZIA. Instead, in
light of the fact that the United States did not become &
party to the Convention on the Law of the Sea, the suthors
of the EEZIA propese to declare 8 new policy of Congress
with regard to the international cooperation in maritime
matters. This new bolicy would ‘aim at negotiating "widely
accepted international agteéments that provide for
effective conservation and management of fishery
resources, including highly migratory species”. By
adopting this provision, Congrees would express its
support for future international agreements which would
create fighery resources conservation and management
weasures more in line with the interests of the United
States than the measures already contained in the

Convention on the Law of the Sea.

2. The Quter Limits of the Continental Shelf

Under Section 1802(3) of the Magnuson Act,

[Tlhe term "Continental Shelf"
means the seabed and subsoil of the
submarine areas adjacent to the coast,
but outside the area of the
territorial sea, of the United States,

to a depth of 200 meters or, beyond
that limit, to where the depth of the
superadjacent waters admits of the
exploitation ofthe  natural resources
of such areas.

The definition of the continental shelf in Section
1802(3) was taken, slmost verbatim, from Article I of the
1958 Geneva Convention on the Continental Shelf.5 The
EEZIA proposes to teplaée this definition of the
continental shelf with the definition found in Section
2(a) of the 1952 Outer Continental Shelf Lands Act.6 The
Outer Continental Shelf Lands Act, which predates the
Geneva Convention, defines the outer continental shelf of
the United States as the "pubsoil and seabed [that]
appertain to the United States and are subject to its
jurisdiction and control".7

The proposed change, 1f adopted, would result in
eliminating from the text of the Magnuson Act the two

criteria for the delimitation of the outer limite of the

continental shelf: a) the 200 meter isobath and b)

exploitability. Consequently, there would be no standards
whatsoever by which the seaward extent of the continental
shelf of the Unired States could be determ:lned.B

The deletion from the text of the Magnusen Act of
these twe criteria 18 not a <oincldence. From the
perspective of the author of this study, its purpose seems
to be the preparation of the grounds for territorial
extension of the Jurisdiction of the United States over
the continental shelf beyond the limits permitted by the
Geneva Convention. This  possible extension of the
juriediction of the United States over the continental
shelf raises the issue of the compatibility of such an act
with both international law and domestic law of the United
States.

Under international law, the extension of
juriediction beyond the limits perwmitted by Arcicle I of
the Geneva Convention would be Justified only 1f it were
permitted by a rule of international law, either a treaty
or a custom. The rejection by the United States of the
Convention on the Law of the 5Sea makes 1t vtather
improbable that the Geneva Convention would be replaced by
a new rtule of treaty lsw as far as international
obligationse of the United States are concerned.9 The
United States could assert however, that Article I of the
1958 Convention was superseded by a new rule of customary
international law and that the United States is no longer
bound by its obligations arising under Article 1. The
outcome of such a challenge rests on whether there is a
rule of customary internatiomal law superseding Article 1
of the Geneva Comventioen.

Article 1 of the Geneva Convention on the Continental




Shelf constituted the first international codification of
the legal issues of the continental shelf, including the

question of 4ts outer limits. In the North Sea

Continental Shelf csees, the International Court of

Justice pronounced that as of 1958, the rule of Article 1
was regarded as ". . . reflecting, or ae crystallizing,
received or at least émergent rulee of customary
international law relative to the . . . question of the
seawvard extent of the -continental shelf".lo In a
relatively short period of time, however, the criteria for
the determination of the outer limit of the continental
shelf set forth in Article I proved to be inadequate, The
combination of the exploitabiliiy test with the fixed
depth of 200 meters created ambiguity, leaving room for
different interpretatione. The problem became even more
apparent when technological advances moved the limits of
exploitability past the continental sleope, through the
contirental rise, and finally to the deep-seabed.u These
technoleogical advances brought & need for a more precise
definition of the Beaward extent of the states'
jurisdiceion over the continental shelf,

Different states, Including the United States,
started exercising jurisdiction over the seabed areas far
In the 1970’s, the
discussion on the extent of Jjurisdiction over the

beyond the depth of 200 meters.12

continental shelf moved to the forum of the Third United
Nations Conference on the Law of the Sea. In defining the
continental shelf, the Conference abandened both criteria
of the 1958 Convention. Instead, the new definition was
based on the concept of natural prolongation and fixed
distance from baselines.

The propesals favoring the extension of the coastal
states' jurisdiction te the cuter edge of the continental
margin met strong oppesition at the Conference from the
land-locked states and states with narrow geological
margins.13 The fact that this opposition was overcome
during the Conference suggests that the rule governing the
outer limit of state jurisdiction over the continental
shelf, adopted at the Conference and incorporated in
Article 76(1} of the Convention on the Law of the Sea, is,
at the present time, more of a political compromise than a
new rule of customary international law.

However, a rule of customary law defining the outer
limit of the continental shelf c¢ould have ewmerged
independently from the Third United Nations Conference on
the Law of éhe Sea. Analysis of state practice, and the
opinie juris, justifies the conclusion that there is a
tule of customary international law which abrogates the
two criteria in Article I of the Geneva Convention.

However, the rtule of customary international law that

defines the permissible speaward extent of the coastal
state jurisdiction is still 1n an early etage of
development.

The sdoption of the Convention on the Law of the Sea
will certsinly speed up the process of the final
crystallization of & new rule of customary law governing
the geaward extent of the coastal states jurisdiction.
Whether this new rule will be identical with that of
Article 76{(1) remains to be seen, In light of the fact
that Article 76(1) was approved by 160 negotiating states
{including the United Ststes) this result appears very
probable.

The foregoing discuseion leads to the conclusion
that, from the standpoint of international law, the United
States may extend 1ts jurisdiction over the continentsl
ehelf beyond the limits set by the 1958 Geneva Convention.
Lack of criterie for the determination of the seaward
extent of jurisdiction over the continentzl shelf under
the OQuter Continental Shelf Lands Act and the EE2IA would
allow the Government to asdjust its position in respect to
the final form of the new custom.

The expected extension by the United States of its
Jurisdiction over the continental shelf beyond the limits
permitted by the Geneva Convention might also create some
problems in the domestic law of the United States. Under

the Treasure Salvors, Inc. v. Unidentified Wrecked and
15

Abandoned Sailing Vessella‘ and United States v. Ray

cases the Geneva Convention forms part of the domestic law
of the United States. This raises the issue of whether it
would automatically be replaced by a new rule of customary
international law.

The Restatement of the Foreign Relations Law
advanced the view that a wnew rule of customary
intermational law binding the Uniced States supersedes
"any inconsistent preexisting provision in the law of the
United Sta:es".16 The position taken by the asuthors of
the Restatement has been challenged on two gtounda.l?
First, under the dualist approach adopted by the United
States {and reaffirmed by the Restatement}, the rtules
governing the relations between customs and treaties at
the international level are not necessarily the same as
the rules governing the eame relations on a domestic
plane. Second, under the rule of Paquet Heiba.na,18 the
leading precedent in the United States law relating to the
relations between customary internatiomal law and treaty,
customary international law is to be resorted to only in
the absence of a treaty. International custom cannot
supersede a treaty.

The wuncertainty with regard to the rules governing

the relations between customary international law and




treaty in the domestic law of the United States might be
of crucial importence if the extension of the jurisdiction
over the continental shelf were to be challenged in a
United States court. As long as the Geneva Convention
forms part of the domestic lsw of the United States and
Treasure Salvors and ggz'are contrelling jurisprudence the
courts might be reluctant to enforce new jurisdictional

claime based on customary international law,

3. The juriediction over fisheries beyond the exclusive
economic zone

The EEZIA classifies the juriediction of the United
States over fishery resources into two groups. First, it
declares that the United States will have sovereign rights
and fishery management authority over g11 fish and
continental shelf fishery resources within the exclusive
economic gzome. Second, it provides for exclusive fishery
management authority (but not sovereipn rights) of the
United States beyond the exclusive economic zome, The
fishery jurisdiction beyond the economic zeone would cover
two groups - anadromous epecies and other continental
fishery rescurces. Under Sections 1812(2) and (3) of the
Magnuson Act the United States gsserts jurisdiction over
these same groups beyond the fishery conservation zone.
The EEZIA repeats the provisions of Section 1812, replac-
ing the phrase "fishery conservation zone" with the
"exclusive economic zone."

The issue of the coastal states' jurisdiction over
anadromous species was addressed by Article 66 of the
Convention on the law of the Sea. Article 66 gave the
coastal states the vright to regulate fisheries of
anadromous species beyond their economic¢ zones, although
it subjected this right to gericus limitations. This
Jurisdiction can be exercised only by an agreement with
the other states that fish these species. There were alsgo
other provisions in Article 66 which departed from the
concept of the exclusive fishery management authority of a
state of otrigin embodied 1in the Magnuson Act.19 The
states of origin may establish total allowsble catches for
anadromous specles originating in their rivers only after
congultations with other states engaged in fishing these
specles. Fishing of enadromous species beyond the limits
of the economic zones was only permitted in a situation
where the prohibition of such fighing would Tesult in an
economic dislocation for a state other than a state of
origin. The estates of origin were put under the
obligation to cooperate with other states fighing the
stocks in order to minimize the economic dislocation of

the latter gtates.

The rejection of the Convention on the Law of the Sea
by the United States and the retention of the exclusive
Jurisdiction over the anadromous epecles as defined in the
Magruson Act makes the inquiry into the legal basis for
the assertiom of thie juriediction particularly relevant,
To address this issue, the developments in the anadromous
species fisherles in view of the evolution of customary
international lew must be examined.

Although Article 66 does not represent a rule of
customary international law, it constitutes an important
step in the process of the creation of a new custom.
Article 66 recognized (although only in a limited scope)
the primary interest and responsibility that a state of
origin had over the anadromous species, The fact that 160
states agreed on that oprinciple appears to be a
significant bregkthrough which might facilitate the
tecognition of the new clalms, Moreover, other
developments which took place outside the Third United
Nationg Conference on the Law of the Seca might lead to the
emergence of a new customary international law regulating
this issue.zo At the present time however, customary
international law regarding the jurisdiction over the
anadromous species appears to he at a very early stage of
development. It cannot, therefore, serve as the basils for
any jurisdictional claims.

The Jurisdiction of the United States over the
gnadromous specles has gained the recognition of a
considerable number of states. This was achieved by means
of bilateral agreementg concluded between the United
States and nations applying for the right to fish within
the fishery jurisdiction of the United States. The
agreements containing the provisions acknowledging the
juriediction ¢f the United States as ﬁrovided by Section
1812 of the Magnuson Act were concluded with Bulgaria,21
Denmark and Faetoea.22 German Democratic Republic,23
Jépan,za Republic of Korea,25 Mexico,26 Norway,27
Poland,2B Rumania.z9 Portugal,30 Soviet Union,3l The
European Economie Communitysz. and Spain.33 The same
clause was also contained in the Agreement between the
Muerican Institute in Taiwan and The Coordination Council
for North American Affairs Concerning Fisherles off the

Coast of the United States.Sﬂ

A pimilar provision 1is
included 4in a proposed treaty between Canada and the
United States on the division of west coast salmon
catches.35

This wide vrecognition of the United States'
Jurisdiction over the anadromoue species constitutes an
important step in finding a solution for the protection of
anadromous specles and of the economic interests involved.

The fisherles agreements concluded by the United States




also fulfill the requirement of Article 66 of the
Convention oﬁ the Law of the Sea that the jurisdiction
over the anadromous species beyond the exclusive economic
zones be exercised by agreement with other fishing
nations. Thus, the policy of the United States with
regard to anadromous species furthers the future
recognition of the rule of Article 66 as the rule of
customary international law,

The Jurisdiction exercised by the United States over

the anadromous species is not based on a general tule of

international law and therefore it cannot be asserted
against any state which does not vrecognize such
jurisdiction. As a practical matter however, the system
of bilateral treaties with other nations engaged in
anadromous specles fighing will provide a sufficient basis
for the United States interests 1in protecting the
angdromous species resources spawning in United States'

rivers.

4. The Rights of Foreign Fishermen in the Exclusive

Economic Zone of the United States

Under the fishery management regime established by
the Magnuson Act, foreign fishing in the Unjited States
fishery conservation zone 1s allowed by agreements between
the United States and interested nations. The total
allowable level of foreign fishing (TALFF) is established

as the difference between the optimum yield36 for a given

37 The surplus

harvesting season and the domestic harvest.
of domestic fish arrived at in this manner is then
allocated to foreign fichermen by the Secretary of State.
Subsection d{4) of Section 1821 of the Mapnuson Act,
containing this provision uses mandatory language: " the
Secretary of State sghall allocate such portion for use
during the Tharvesting &season by foreign fishing
vessels". "

Both Senator Stevens and Representative Breaux
propose to rephrase subsection d(4) by replacing its
mandatory language with the phrase "the Secretary of State
may allocate".39 In this way, the obligation to allocate
the surplus to the foreign fishermen would be replaced by
the complete discretion of the Secretary of State.

The version of the bill submitted by Senator Stevens
in the Senste goes even further and sims toward the
complete exclusion of foreign fishing from the exclusive
economic zone of the Unired S:ates.l‘o Senator Stevens
propoges to achieve this goal gradually. From 1984 to
1987, foreign fishing would be reduced respectively by 15,
30, 65, and 80 percent annually., Finally, after the close

of the 1987 harvesting season, forelgn fishing in ~ the

exclusive economic zone of the United States would be
totally excluded.

The proposed changee in the Magnuson Act raise the
issue of whether the exclusion of foreign fishing from the
exclusive economic zone 18 compatible with the
international obligations of the United States, The
crucial inquiry involves the question of whether a coastal
state is under an obligation to allow foreign fishing in
its fishery or economic zone. Such an obligation is
stipulated in the Convention on the Law of the Sea. Under
the legal regime of Articles 6} and 62 of the Convention a
coastal state has three clear obligations in that respect:

1} The obligation to determine the allowable catch in

the exclusive economic zone;

2) The obligation to determine the harvesting
capacity of the local fishermen in the exclusive
economic zone; and ’

3) The obligation to g}locate the surplus to the

foreign fishermen.

Since the United States is not a party to the
Convention it 15 not bound by the provisions of Article 61
and 62, However, if Article 61 and 62 merely codify
existing customary international law, the United States
would have to fulfill the three obligations enumerated
above.

The idea of expanding the jurisdiction of the coastal
states over the living resources in the adjacent seawaters
has been justified by the necessity of 4introducing
measures almed at the protection, conservation, and
management of the 1living resources. Mexico, Portugal,
Bahamas, Fijl, New Zealand, Australia, Soviet Union, and
Geambia included - this Jjustification in their domestic
legislations establishing exclusive fisherles or economic
zornes.'!'2 The same provision can be found in the Magnuson
Act.43

1f the rights of coastal states over their fisheries
and economic zones are justified by, and designed to,
promote and protect the comeervation of stocks and the
related interests of local fishermen, these rights do not
then possess an absolute or truly exclusive charactet.a&
The rights of the coastal states are qualified by the
interests they are designed to protect. Consequently, the
establighment of the fishery or economic zone does not
eliminate the right of foreign fishermen to harvest living
resources from that area. It merely imposes an obligation
to conduct fishing activities in a manner not contrary to
the needs which lead to the establishment of the zone.
Fishing the surplus of the allowable catch which cannot be
harvested by the ldcal fishermen certainly does not hamper

the protection, conservation, or management of the living

_J




resources of & coastal state. Tt appears therefore that
by adopting Articles 61 and 62 in their present form the
Third United Nations Conference on The Law of The Sea
cofified existing customary international law.

While establishing the fishery conservation zone of
the United States, Congress underlined the necessity of
protecting the fishery resources which "contribute to the
foed supply, economy, and health of the Nation and provide

recreational cxpporturx:f.t:l.c-zla."‘l5

Further on, Congress
declared that the "[f]ishery rescurces are finite but
renewable. If placed under sound management before
overfishing causes irreversible effects, the fishery can
be conserved and maintained so as to provide -optimum
yields on a continuing heu;is.“'t'6 Although Congrese has
found that the "activities of massive foreign fishing
fleets" have contributed to the danger facing the fishery
regources off the coast of the United States.47 it
nevertheless declared its policy to permit foreign fishing
according to the rules spelled out in the Magnuson Act.ﬁs
The policy of Congress with regard to foreign
fishing, as expressed 1in the Magnuson Act, is fully
consistent with the Congressional findings which lead to
the establishment of the fishery conservation zone. Since
the establishment of the zone was aimed at the protection
of United St;tesifishery resouvrces, foreign fI;hIﬁg-not
endangering this effort should be permitted. Section 1821
of the Magnuson Act, setting the rules under which the
foreign fishing activities are permitted, supports the
conclusion that Ceongress did mot see any danger to the
United States' interests in allowing the foreign fishermen
to harvest the surplus of the domestic cafch. providing
that such a harvest would not exceed the optimum yield.
Regardless of the 1incompatability of excluding
foreign fishing with the international obligations of the
United States, nelither of the two bills propose mnew
findings or point to any developments which could justify
a change in the policy towards foreign fishing. The
provisions of the Magnuson Act regarding the optimum
yield, as well as those setting the goals of the

management and conservation policy, would changed
by the new legislation. Moreover, Secrion ;Y (4) of
the Magnuson Act which stipulates that foreign -~ .ing

will be permitted if consistent with the provisions o. the
Act regulating foreign fisheries would be left unchanged
by the new legislation. In this context, proposed changes
aiming at the total exclusion of foreign fishing seem to
contradict the policy of Congress declared in the Magnuson
Act. The proposed amendments to the Magnuson Act would

have no basis whatsoever in the findings of Congress which

served as the ground for the adoption of the Magnuson Act

nor in the declared purposes of the two bills.

In this context, it is to be noted that exclusion of
foreign fishing is possible even under the legal regime of
the Magnueon Act as it presently stands. This result
could be achieved by the establishment of the optimum
yield level equal with the domestic harvest. Since there
would be no surplus, there would be nothing teo allocate to
foreign fi.slhm:men.{‘g Due to the fact there are no
generally vrecognized wstandards for establishing the
optimum yield such an "indirect" exclusion is relatively
easy to accomplish.50 .

Although the results of the "indirect" and “direct”

exclusion of- foreign fishing are essentially the same,

their status in international lav might be different.
Exclusion {or restriction) of foreign fishing achieved by
the ﬁanipulation of the optimum yleld (indirect exclusion)
leaves unchallenged the principle that foreign fighermen
have the right to fish in the economic zones of the

-coastal state unchallenged,

Outright prohibition of foreign fishing (direct
exclusion) violates the rule of customary international
law which gives foreign fishermen the right to catch the
surplus of the coastal state's harvest in the latter's
exclusive fisheries and economic zones,

It sééms himport;ntrAthat thé fight of foreign
fishermen to catch the surplus of the coastal state's
harvest be maintained and protected from both direct and
indirect iimitatlous. The existence of this principle
appears tc ease 1international tensions caused by the
establishment of the exclusive economic and fishery zones.
The right of foreign fishermen to fish the surplus of the
domestic harvest of a coastal state appears also to
constitute the backbone of the special status granted by
the Convention on the Law of the Sea to the landlocked and
the geographically disadvantaged states. This special
status was one of the main reasons for their recognition
of the extended jurisdictional claims of the coastal
nations. Negation of the foreign fishermen's right in the
economic zone might thus jeopardize the compromise
supporting the rule of customary international law
permitting the establishment of the economic zones.

CONCLUSION

The establighment of the exclusive economic zone of
the United States 1s clearly comsistent with existing
international law, It 1s of particular importance,
therefore, that the implementing regulations conform with
the rules of international law.

The proposed Exclusive Economic Zone Implementation




Act as it presently stands, may come into conflict with
international rules, The proposed limitation, or, even
total exclusion, of foreign fishing in the economic zone
is not supperted by any rule of general international law.

It sppears highly desirable that Conpress adopt the
legislation implementing t-'he Presidential Proclamation
establishing the economic zone &s soon as possible., It
has been almost two years since the establishment of the
zone has been proclaimed by the President and the need for

the implementing legislation 15 obviocus.
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