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The weathering effects of natural
forces in the coastal zone contribute to
endless alteration of the landscape. The
physical causes of this erosion and its
ramifications are currently objects of
intense scientific inquiry. Science is
not the only discipline studying, and
reacting to, the severe changes worked by
erosive forces in the coastal environment
of Louisiana, for in addition to habitat
loss, hydrological modification, adverse
effects on fisheries, and myriad other
physical manifestations, ercsion presents
significant legal consequences for land-
holders in the ccastal zone. This paper
will examine the legal implications of
erosion to coastal property owners in
Louisiana. First, an exploration of how
erosion changes the relatijonship between
an individual private property owner and
the state will be undertaken. Later, the
relationship between the state government
and the federal government as property
owners will be examined to illustrate
potential changes in  legal ownership
directly attributable to coastal erosion.

EROSION, STATE WATERBOTTOM OWNERSHIP
AND THE PRIVATE PROPERTY OWNER

Ownership of property is an ancieat
and fundamental legal right in western
civilization.! 1In addition to exclusive
rights te the surface, private property
owners may possess preeminent rights in
subsurface minerals? and even the air-
space above the land.?® The measure of
the property owner's rights is tied to
the surface area of his holdings? and
boundaries established on the surface
serve as a convenient method delineating
the rights of adjoining property holders.

Just as any person may own property
in his individual capacity, the state may
own property and exercise all normal
proprietary functions over its domain.®

In the celebrated 1B45 case, Pollard's
Lesse v. Hagan,® the United States Su-
preme Court determined that each state
owned the lands underneath navigable
waters within the state. The Court
reasoned that because the original 13
states owned the land under their navi-
gable waters, all states subsequently
entering the union should take ownership
of equivalent waterbottoms because the
Constitution promised them "equal foot-
ing" at statehood.” Because Pollard's
Lessee v. Hagan involved only the tide-
waters of HMobile Bay, and was further
complicated by a deed of cession from the
state of Georgia to the United States,
the case did not make clear whether the
equal footing doctrine gave the states
title to the beds of inland navigable
waters not affected by the tide. However,
subsequent Supreme Court decisions held
that the states did in fact own the

bottom of inland navigable waters (such .

as the upper Mississippi).®
the Supreme Court decided that state
law--rather than federal common law=-
controlled the disposition of navigable
waterbottoms, including what general
rules of law would apply when such lands
eroded.® Therefore, in Louisiana's
coastal wetlands, Louisiana property law
dictates the consequences when a private
landowner's property erodes under the
forces of nature.

Still later,

Since the state of Louisiana owns
the beds of navigable bodies of water, a
key inquiry that must be made before the
legal consequences of erosion can be
determined is whether or not the body of
water abutting the private landowner's
property is  "navigable." Louisiana
courts have essentially adopted the
federal admiralty definitionuof navi-
gability.1® The Daniel Ball, ~ a United
States Supreme Court case, defines navi-
gable rivers in the following manner:
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"Those rivers must be regarded as
public navigable rivers in law which
are navigable in fact. And they are
navigable in fact when they are
used, or are susceptible of being
used, in their ordinary condition,
as highways for commerce, over which
trade and travel are or may be con-
ducted in the customary modes of

trade and travel on waters."!?
Using this definition, Louisiana
courts have determined that historical

commercial usel!? or actual present com=
mercial usel!* may adequately demonstrate
navigability feor property law purposes.

Once navigability has been deter-
mined, the legal consequences which
result from eresien depend on where the
erosion is occurring. Leuisiana property
law recognizes three distinct types of
shereline: lakeshore; banks of rivers,
bayous and streams; and seashore. Similar
types of erosion in each of these areas
can have widely differing legal conse-
quences for the private property owner.

LAKESHORE EROSION!S

Article 500 of the Civil Code pre-
vents the riparian!® landowner from
taking any property rights in land
exposed by the gradual receding of a lake
(dereliction) or in the gradual buildup
of sediment on the lakeshore (alluvion).
At the same time, Articles 450 and 452
hold that the bottoms of navigable water
bedies are public things and incapable of
private ownership. Because the courts
have ruled that the State owns the bottom
of a navigable lake up to the high water-
mark,!? Louisiana law, in effect places
the private property owner abutting a
navigable lake, in a '"no win" situation.
If the lake shrinks due to imperceptible
natural causes, his property is separated
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from the water oy a strip of state-owned
land. If his shoreline is eroding or his
land is subsidiag, the state takes title
te any land that is inundated by the
expanding lake waters.!®

It has already beea noted that the
equal footing doctrime requires that the
state be given title to all land under
navigable waters when it enters the
union., Whe Louisiana was admitted to the
Unicn in 1812, wt was given ownership te
all land beneath navigable waters up te
the high water mark. Because Article 500
prevents the state from losing any land
to the private riparian landowner, the
threshold guestien of navigability
assumes critical importance when as-
sessing the property law implications of
shoreline erosion in 3 coastal lake. If
the waterbody was navigable in 18LZ,
Article 500 dictates that the limit of
such navigable waters in 1812 is an
immutable line in- favor of the -state:'?
That is, irrespective of the waterway's
preseni navigability, the state will
always own as much as was navigable in
1812. Furthermore, erosion on lake
shorelines serves to increase state land
ownership in direct proportion to the
decrease in private property ownership.

The Louisiapa Supreme Court in Miami
Corp. v State,2® summarized the rule in
this manner:

"It appears to be the rule cthat
where the forces of nature--subsi-
dence and erosion--have operated on
the banks of a navigable body of
water, regardless of whether it is a
body of fresh water or the sea, or
an arm of the sea, the submerged
area becomes 2 portion of the bed
and 1is insusceptible of private
ownership"??

Furthermore,

"The mere fart that a portion of the
bed of a navigable body of water may
have been formed by the action of
natural forces does not change the
situation, for the rule is, that
when submersion occurs, the sub-
merged portion becomes a part of the
bed or bottom of the navigable body
of water irn - fact, and”therefore Che
property of the state, by virtue of
its inherent sovereignty, as a
matter of law."22

Under this rule, the determinatien that a
body of water was navigable in 1812 will
dictate the legal consequences of ecrosion
in a lake 170 years later.

If the waterbody was not navigable
in 1Bl2 a different set of legal conse-
quences accurs. [In such a case, the lake
bottom is a private thing?® and may be
held by the private property owner.
Therefore, if subsidence creates a lake
on private property after 1812 or en-
larges f{or shrinks} an existing but
nen-navigable lake, the owner does not
lose title to the land. If the lake that
was non-navigable in 1812, becowes navi-
gable due to naturzl forces; the Civil
Code and the jurisprudence of Louisiana

° recognized under Lowisiana law:

provide no definite answer 4s to the
ownership of the lake. A literal reading
of Article 450 would require that owner-
ship of the bed must go to the state, but
this view has been criticized,?*

BANK EROSION OF RTVERS, BAYDUS, AND STREAMS

Deltaic river systems are much more
dynamic than lakes and different rules of
law govern the ounership effects of
erosion on private property adjacent to
rivers, bayous and streams. Navigability
is still important, but the "immutable
line” concept of lakeshore erosion does
not apply in the riverbank erosion situa-
tion. Rather, the courts reflect the
coacept implicit inm the Code that navi-
gability and its relationship to property
law must reflect the nature of Lousiana’s

—-rivers--2% _ Generally, the -courts- apply-

the same navigability test for rivers as
for lakes and if a river is deemed navi-
gable, the egqual footing doctrine grants
title of the bed to the state. But
unlike lakes, portions of rivers <cano
rapidly become navigable, while other
segments may become non-navigable.
Because of this, the concept of navi-
gability as applied to rivers must more
accurately reflect the changing nature of
Louisiana's rivers.

If a river is determined to be navi-
gable, state law limits the state-owned
bed to such lands covered by mean low
water as measured on both banks.?8 Jf
the river is found to be non-navigable,
the bed may be held in private owner-
ship.27

The critical guestion that governs
the Louisiana courts’ inquiry into the
legal consequences of riverbank erosion
is not opavigability, but rather the
nature of change brought about by erosive
forces. If the change is gradual and
imperceptible, erosien creates one set of
legal consequences, but if erosion is
sudden and avulsive, another set of
conseguences arise,

There are four imperceptible changes
on navigable rivers that are specifically
érosion,
accretion (or alluvien), dereliction and
the creation of islands and sandbars. As
a geperal rule, the ripavian landowner
loses to the state any land that is
eroded by a navigable river, but pgains
from the state any alluvion that is
deposited on his bank which causes his
property to accrete.Z®  This role is best
summed up by the Louisiana Supreme Court
in Succession of Delachaise v. Maginnis:Z®

"Ia. . . la} . sense Lt may be
said that rivers give or take away,
like chance or fortune. If it takes
away the owner must bear the loss;
if it gives, justice affords him the
gain,"3®

The Louisiana courts have determined
that since the Civil Code dictates that
the beds of navigable rivers are insus-
ceptible to private ownership, erosion

creating new riverbed must work in favor
of the state because "once a body of
water is found to be navigable, it fal-
lows that the bed or bottom must be held
to be the property of the state."3!

The Civil Cade specifically sets out
the rules for aceretion or alluvien.32
Article 499 simply states that "the allu-
vion belongs to the owner of the bank..."
However, it must be noted that although
the banks of navigable streams may be
held in private ownership, Article 499
reserves to the public the right to
occupy such banks for necessary purposes
(e.g. wharfs, beat landing, drying of
nets, erc.).

Dereliction, the imperceptible
drying up or retreat of a navigable
river, is treated similarly to accretion.
Dwnership of new%r exposed land belongs
to the riparian,®? subject to the Code

_provigsion which reserves -some-uses of the

exposed bank to the public,

Ownership of newly formed islands
and sandbars is controlled by Article
505. If an island or sandbar arises in
the chaonel of a mavigable river, owner-
ship goes to the state. However, if a
sandbar does not arise independently in
the channel, but rather grows out from
the shore, it is treated as an aecretion
and ownership goes te the riparian.®®
Litigation over the ownership of sandbars
invariably turns on which side can prove
how the sandbar was created.3%

If erosive forces cause a sudden, or
avulsive change, the legal implications
are quite different from those of imper-
ceptible changes. The general rule with
avulsive changes, as directed by the
Civil Code, is that the state will ex-
change ownership of the old bed for
ownership of the new bed.3” If a river
suddenly changes course, abandoning its
original bed and inondating the land of a
foermer riparian, the state takes owner-
ship of the new bed and the landowner
{who now has a river running across his
former riparian estate) takes the orig-
inal bed. In Fitzsimmons v. Cassity,3®
the Louisiana Court of Appeal expressed
the rule this way:

M"i{Wlhen a river changes_its _course
and for this purpose appropriates
private property for its new bed,
the lawmaker, out of a spirit of
justice and fairpess, bas wisely
ordained, in effect, that the owner
of the appropriated land shall be
compensated for his loss by becoming
cwner of the abandoned bed"39

The court makes it clear that even though
the old channel may still be navigable,
the bed unonetheless goes iato private
ownership. 4¢  However, the Code provides
that if the river ever resumes its orig-
inal channel, all parties shall retake
their former lands.?*!

If an avulsive actien of a river
cuts off riparian land and creates an
island, the Civil Code provides that the
ownershi of the island does not
change.%?  This provision works in con-
junction with Article 504 which provides




for the exchange of bed ownership when a
river changes course to insure predict-
able legal consequences in the wake of an
avulsive change.

SEASHORE EROQSION

The legal effects of erosion along
the seashore are similar to those of
erosion along a lakeshore except that
navigability is of 1little importance.
The Submerged Lands Act*?® granted Lou-
isiana paramount rights to the seabed
from the mean ordinacy low tide line
seaward to Lthe three mile territerial
limit, Civil Code Article 450, in addi-
tion to recognizing ownership of the
territorial seabed, grants the state
ownership of the seashore.

Seashore is defined in the Code as
"the space of land over which the waters

of the--sea--spread in the highest -tide— -~ -

during the winter season.”*? This defi-
nition has been interpreted to require
more than mere tidal influence to demon-
strate that waters are actually part of
the sea. In this way, the courts have
limited "seashore” to the actual coast
and "arms of the sea".?5 Working with
this definition and the guidance of the
Code, Louisiana courts have held that
ownership of any seashore that erodes to
become sea bottom is transferred to the
state.*® Moreover, any accretions alon
the seashore are property of the state.?
The littoral?® landowner is placed in a
"ne win" situation similar to that of the
lakeshore landowner: if his land is
ercding, he loses ownership to the state;
if his land is accreting, he becomes
separated from the ocean by a strip of
state-owned land.

Reclamaticon Process

The potentially immense value of oil
heneath a landowner's property is gener-
ally calculated on the basis of surface
land ownership. Erosion, and subsequent
transfer of ownership te the state, may
mean sigaificant losses in future royalty
revenue to a property owner whose land
is eroding. In an effort to address this
problem, --the state—-legislature--acted in
1978 to create a process by which a prop-
erty owner can reclaim lands lost to the
state by erosion.5?

The Lounisiana Constitution provides
that:
"The legislature shall neither
alienate nor authorize the alien-
ation of the bed of a navigable
water body, except for purposes of
reclamation by the riparian owner to
recover land lost through erosion.™®!

{emphasis added)

The legislature exercised the option
granted to them in the Constitution and
provided a mechanism whereby a property
owner can earn back land he lost to
erosion and thereby protect potential oil
revenue,52 The landowner must apply to
the Department of Natural. Resources (DNR)
and provide them with a professional

3"

survey showing the exact extent of the
land claimed to be lost by eresien. DNR
will review the applicatien and seek the
input of the Attorney General, the De-
partment of Transportation and Devel-
opment., the Depart= ment of Wildlife and
Fisheries, and any other state agency or
local government who may have an interest
in the reclaimed area. TIf all parties
consent to the application,®? the land-
owner will be given a two year permit to
reclaim the 1land. The gravity of the
coastal erosion problem is highlighted by
the fact that the statute specifically
encourages coastal landowners to reclaim
lands out te the baseline decreed by the
United States Supreme Court in the 1975
Tidelands decision.

STATE WATERBOTTOM OWNERSHIP
AND THE FEDERAL GOVERNMENT

Alchough the state generally inherits
a superior legal position in relation to
the private landowner when erosion de-
stroys private lands, when state lands
are being eroded, the state's legal
pesition ultimately proves to be inferior
to the federal government's paramount
rights. 4

Relying on Pollard's Lessee v.
Hagan,55 the states always assumed that
the equal footing doctrine applied to
lands beneath the three-mile territorial
sea. With the advent of commercially
practical offshore drilling technclogy in
the late 1940's and the subsequent dis-
covery of huge oil reserves on the Outer
Continental Shelf, the states looked
forward to lucrative oil revenue from
production in the territorial sea. This
scenario was shattered in 1947 by the
United States Supreme Ceurt in United
States v. California.® That decision
held that the United States maintained
paramount. rights in the land seaward of
the low water mark. The outcry from
coastal states convinced Congress that
remedial action was necessary. A polit-
ical solution was forged in 1953 with the
passage of the Submerged Lands Act.37
This act effectively reversed the Supreme
Court's United States v. California deci-
sion by deeding title to the seabed, for

—the_width of the. territorial sea,-to the
adjacent coastal state.

In an effort to maximize its terri-
torial ownership, Louisiana became em-
broiled in a cumbersome series®® of
Supreme {ourt cases against the United
States.®® This litigation culminated in
1969 with United States v. Louisiana,®0
where the Court decided two questions of
critical importance for understanding the
legal implications of coastal erosion.
First, the Court decided that interna-
tional law must be applied to determine
Louisiana's coastline. The net effect of
this decision was to minimize Louisiana's
offshore claims.®! Second, and more
important, the Court declared Louisiana's
coastline to be ambulatory. This means
Louisiana's baseline (from which the
territorial sea is measured) can move
landward as the coast erodes, depriving
Louisiana of substantial offshore oil
revenue., This fact is made clear in the

June, 1981 decree®? where the Supreme
Court implies that if the coastline
recedes due to erosive forces, the United
States would have the right to seek a
more favorable boundary with the state in
court. 83

CONCLUSION

When a Louisiana private property
owner's lands are subjected Lo erosion,
he is placed in an adversarial position
with the state. If the private property
abuts a navigable river, the riparian
loses to the state any property which
erodes, but gains ownership of any allu-
vion that builds up aleng his river bank.
If the private property abuts a navigable
lake or the coastline, the littoral owner
is placed in a "no win" situation. Any
portion of his land which erodes is lost
to the states-and- ownership of any new
land created between his property line
and the water vests in the state, cutting
the littoral owners off from the water by
a strip of state-owned land. However,
state law generally allows the private
landowner to reclaim any land lost to
eresion.

When the state's coastline is sub-
jected to erosion, the state is placed in
an adversarial position with the federal
government. As ercsion forces the coast-
line landward, the state's territorial
sea theoretically moves a corresponding
distance landward. Unlike the private
landowner, the federal government does
not give the state a chance to reclaim
lands lost to erosion. As a result,
Louisiana may ultimately lose waluable
offshore mineral rights to the federal
government if the courts are ever asked
to recompute the state's coastline which
is the baseline for measurement of the
territorial sea.
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the three mile territerial sea (the
bottom of which belongs to the
state) is computed, is measured from
the points of land that extend
farthest into the Gulf of Mexico, be
they privately owned or state owned.

55.

56.

57.

58.

If state lands erode, the baseline
(and therefore territorial sea}
moves landward. Similarly, when
private lands erode, even though the
state gains ownership of the new
battom, the baseline moves landward
and the states gain from the private
landowner is offset by its loss to
the federal povernment.

supra, note 6
332 8.5, 19 (19473
supra, note 43

United States v. Louisiana, 339 U.S.

699 (1950} (applies U.S. v. Cali
fornia rule to Louisiana); United
States v. Louisiana, 354 U.S§, 516
(1957) (Louisiana attempts to liti-
gate its territorial sea, but
Supreme Court rules that Alabama,
Florida, MHississippi and Texas are
necessary parties and most be

joined); United States v. Louisiana,
et. al, 363 U.5. 1 (May 1960) (Su-
preme Court rejects Louisiana's
claim to a nine mile territorial sea
and grants only three miles); United
States v. Llouisiana, et. al, 364
U.S5. 502 (Dec. 1960) {Final decree
defining coastline at ordinary low
water); Uoited States v. louisiana,
382 U.S. 288 (1965) (Supplemental
decree setting ambulatory coastline
and ordering an accounting of off-
shore oil funds); United States v.
Louisiana, et. al, 389 U.S. 155
(1967) (Court rejects Texas' altempt
to use artificial jetties Lo enlarge
its territorial sea}; United States
v. Louisiana, 39 U.S. 11 (1969),
See text accompanying notes 54-56;
United States v. Louisiana, 420 U.S.
529 (1975) (Court overrules Lauisi~
ana's objections to specizl master's

60.

6.

62.

63.

report); United¢ States v, Louisiana,
et. al, 422 U.8. 13 (1975) (Court
supercedes 1965 baseline it bhad
established and orders am accounting
of o¢il revenue); United States v.
Lovisiana, __ W.S. _ |, 49 U.5.
L.W. 4B25 (1981) (¥inal decres
setting ambulatory coastline and
territorial sea; Court orders a
final accounting due December 1,
1981.)

The Constitution vests original
Jurisdiction in the Supreme Court
when a state sues the United States
directly. In such cases, the Supreme
Court is the trial court of first
instance. Because of the time-
consuming nature of such cases, the
Court will penerally appeint a
special master to hear the case and
make recommendations to it. of
course, the Court is free to dis-
regard the findings of the special
master.

394 U.S. 11 (1969)

For example, Louisiana had claimed
that Breton and Chandeleur islands
delineated the baseline of Louisiana
and that the territorial sea must be
measured out three miles from their

shore. International law disap-
proves such a claim, granting a
coastzl state only & 3 mile ring

around islands that are greater than

3 miles offshore. See, Guste and
Ellis, Louisiana Tidelands Past and

Future, 21 Loy. L. Rev. B17, at 326

United States v. Louisiana, u.s.

., 49 USTT.W. 4B35 (19B1)"

Id., at 4825

This article was written by Paul Hribernick for the Conference on

Coastal Erosion and Wetlands Modification in Louisiana.

The conference

was sponsored by the Louisiana Universities Marine Comsortium (LUMCON),

Donald F. Boesch, Executive Director.

Information on the conference

can be obtained by writing: LUMCON Marine Research and Education Center,

Stax Route Box 341 (Cocodrie),. Chauvin, La. 70344.

ATCHAFALAYA BASIN UPDATE

The

Governor

David C.

long-standing debate
" future of Louisiana's unique Atchafalaya
Basin (see LCL #34 and LCL #40) is appa-
‘rently headed to a happy conclusion. In
November;
‘nounced that a plam has been developed to
solve the Atchafalaya Basin controversy.

Treen

over

the

an-

The Governor's new land management pro-
posal for the Atchafalaya Basin, which is
supported by all the major interests in
the basin issue, is a revised version of a
proposal submitted to the federal govern-
ment on November 7, 1980.




The Governor 1listed the four basic
elements of his new plan as being: 1) A
donation by DOW Chemical of over 40,000
acres of land in and around the basin;
2) Willing vendors selling 48,000 plus
acres to the state on an appraised value;
3) A tightening of the A-7 Easement lan-
guage, which is the basic flood control
and non-conversion easement. With the
A-7, the landowners would agree that major
industrial, residential, and agricultural
development in the basin would have to be
approved by Congress, and non-major activ-

‘ities ‘would have to be approved by the

Corps of Engineers; 4) The state would
agree to share the costs with the federal
government. The Governor said that he
will try to negotiate an agreement in
which the state will pay between 10 and 15
percent of the costs.

"To accomplish the objectives of

flood control, to be able to meet the
legitimate objectives of private owner-
ship, and vyet to be able to preserve

240,000 acres, or more for public access
and to put it under a pgood management
program, is a legacy that will live for-
ever,' The Governor said.

Governor Treen said that he will not
ask the Corps of substitute his new plan
for the old plan until the willing vendors
have committed to sell a sufficient amount
of land; the state and federal govermments
agree on a level of cost sharing; and the

state legislature appropriates funds to
cover the state's sharing commitment.
The Governor alse commented that,

"This is going to preserve not only for
ourselves, but for all posterity a large
segment of the basin, at least 40 percent
of it, for public access."

The Atchafalaya Basin Study Area
includes 593,000 acres between the East
and West Guide levees from Highway 190 to
Morgan City. It includes 243,000 acres of
Bottom Hardwoods and 162,000 acres of
Cypress-Tupelo. It is also a productive
area for oil, gas, agriculture, timber and
recreational uses.

request.

~
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