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TEDs and The Endangered Species Act

At this moment & dramatic
occurring between the U.S.
environmental community. The controversy  1s over
regulations requiring shrimpers to use turtle excluder

and desperate struggle is

devices (TEDs) which are purported to be necessary to save .

endangered sea turtles.

A thorough examination of this dispute would involve a
discussion cf both phllosophical and legal issues. The
philosophical questions are, however, beyond the scope of
this discussion. The focus here will be on the legal
mechanism with which environmentalists are attempting to
premote their philosophies. This legal mechanism is the
Endangered Species Act of 1973. (1973 Act) based in part on
the esthetic value of other forms of 1life. In thefr
endeavor to effectuate the policies of the 1973 Act, the
environmentalists have come squarely agalnst the interests
of the commercial shrimping industry and have met
surprisingly strong and determined resistance.

HISTORY OF THE CONTROVERSY OVER TURTLE EXCLUDER DEVICES

8ix species of sea turtles inhabit the Gulf of Mexico, the
Atlantic Coast, and the Caribbean. Regulations issued
under the 1973 Act list four specles: green, leatherback,
hawksbill, and Kemp's ridley, as endangered in U.S. waters
and two: loggerhead and olive ridley, as threateped.

Kemp's ridley is the species of sea turtle in greatest
danger of taxtinction and has been listed as endangered
since 1970. From an estimated 47,000 nesting females in
1947, the number has dropped to an,average of 624 nesting
females since 1978, a 98% decrease.

Scientists have attributed the decline of the EKemp's
ridley and the other sea turtles to several factors. The
major factors In the Kemp's ridleys’ imitial decline were
heavy predation on egge and nestisng females and intense
fishing in the 1950's and 60's. Ye-p's tidley nests
almost exclusively on a 17 kilometer stretch of beach on
the Mexican Gulf Coast known as "Rancho Nuevo". That fact
greatly facilitated the expleitation which decimated the
population. Since 1966, the Mexican government hae
protected the Kemp's ridleys nesting grounds with
continuous armed guards during nesting season. In
addition, since 1978, the U.5. Fish and Wildlife Service
(USFWS) has assisted the Mexicans with volunteer beach
patrols during nesting season. Further, the Mexican
government has also proposed establishing the nesting site
as a nature _preserve to prevent future destruction from
development., Presumably, with such Protection. this
pressure has essentially been alleviated.

While the Kemp's ridleys' nesting grounds appear to be
secure, the pogulatiog of nesting females has decreased 3%
per year since 1978. Scientists attribute this decline
to other factors both mnatural and wan-made such as
pollutien from imdustrlal and domestic sources, activities
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of the petroleum industry, disposal of trash and garbage

at sea, destruction by dredge and £111 of coastal and
estuarine feeding habitats, injuries from power boats,
predation and disease, cold stunning at higher latitudes
as winter sets in, and incidental catch or "by catgh” in
variougs types of fishing nets including shrimp nets.

This last source of mortality, the incidental cateh of the
Kemp's ridley by shrimp nets, has given rise to the
present controversy. The National Marine Fisheries
Service (NMF3) has estimated that more than 13,811 sea
turtles are captured incidentally in shrimp rcrawls }5 the
Gulf of Mexico each year and of those, 4,005 drown. of
those 4,005, NMFS estimates that an average of 158 Kemp's
ridleys drown in shrimp nets in the norrll-iern Gulf of
Mexico (Louisiana to the Floyida panhandle), including a
few off the Louisiana coast.

The twe federal vegulatory agencies involved, NMFS and
USFWS, have concluded that the incidental catch of sea
turtles in shrimp trawls is a significant threat to the
survivol of the species. While realizing that . the
shrimping industry was not the cause of the initial
decline of the population, the federal agencies are of the
opinion that the number of Kemp's ridleys 1s at such a
dangerously low level that the drowning of even a few
turtles willlye very detrimental to the specles’ chances
of gurvival, The natural history of the Kemp's vridley
increases its chances of being cavght in shrimp nets since
it ofterufeeds in areas which are also rieh shrimping
grounds. ’

In an effort to minimize the adverse effects of shrimping
on sea turtle populations NMFS, in 1977, began to develop
a devitfc that would allow turtles to escape from shrimp
nets. The 1dea was based on earlier devices called
"jellyball” shooters which had been developed by the
shrimping industry to prevent jellyficsh from clogging
shrimp nets. They were not very efficient at retaining
shrimp so NMFS bepan to refine the device with the aim of
maximizing ics efgiciency in both shrimp vetentlon and
turtle exclusion.

In 1980, an emergency mecting convened between
conservationists, government officials, and shrimping
industry representatives to deal with the dincidental

drowning isswe. NMFS suggested the turtle excluder device
{TED) that it had been perfecting as a solution to the
problem. In thelr experiments with the TED, NMFS found
that 90X of all turtle drownings could be eliminated
without the use of TEDPs if tow times were limited to a
maximum of 90 minutes. The industry representatives
assured that tow times would be reduced voluntarily while
¥MFS maintained that the TED would provide a technoleogical
solution. Ultimately NMFS decided to approach the
sityation by encouraging wvoluntary use of the TED and
issuing regulations mandating its use, . only if the
voluntary use program proved unsuccessful.




By 1984, NHMFS veported that it had perfected a verslon of
the TED that reduced incidental capture of sea tufglea by
97% without significantly redwcing shrimp catch. NMFS
wags joined in the effort to encourage voluntary use by the
Center for Environmental Educatfion (CEE} and other
environmental organizations. - In 1982, representatives
from CEE, Greenpeace, the Fund for Animals, and the
Environmental Defense Fund met with representatives of the
Texas Shrimp Association and other shrimping ifgustry
representatives to further promote the use of TEDs.

Despite extensive efforts by govermnment, industry, and
environmental groups, by 1985 it became evident that the
voluntary approach would not be successful, CEE and the
USFWS began requesting that NMFS and the South Atlantic
and Gulf Fishery Management coun&%ls establish regulations
requiring the wuse of TEDs. The councils were
¢stablished by the Magnuson Fishery Conservation and
Management Act and, like NMES, are regulatory agencles of
the Department of Commerce. The USFWS is a regulatory
agency of the Department of the Interior and is also
responsible under the 1973 Act for implementing plans for
the conservation and survival of endangered and threstened
species listed wunder the Act. USFWS 15 primarily
responsible for programs dealing with the nesting sites
and a special "Headstart" program for the Kemp's ridley.
NMFS continued to pursue the wvoluntary approach and in
August of 1986 the National Oceanic and Atmospheric
Administration (NOAA), the parent agency of NWMFS, held a
meeting between representatives of the environmental
communlty nnd the shrimping induatry to discuss the sea
turtle problem and the TED sclution. At this meecing the
environmentalists became convinced that the shrimping
industry would never use TEDs voluntarily. The next day
CEE pave written “°t1°§2 to the Secreotary of Commerce
pursuant te the 1973 Act™™ that an emergency existed with
respect to the Kemp's rtidley and that the Secretary was
viglating the 1973 Act by mnot closing the industry or
taking other steps to eliminate the killing of sea turtles
in shrimp nets. Such notice is a prerequisite bhefore a
citizen suit may be filed to compelzshe Secretary to apply
the prohibicions of the 1973 Act. Those prehibitions
include the killing of endangered species.

Faced with the poesibility of litigarion, NOAA and HNMF$S
sponsored a series of mediation meetings between
representatives of the federal agencles involved, the
shrimping induscry, rche envitronmental community, and a
professin&gl mediator in an attempt to yesolve the
conflict. The shrimpers argued that the time wasted in
handling the TEDs and the cost of the device itself (one
will be required for each net on board at a cost of $150
to $400 per TED) is a significant burden on shrimpers,
many of whom have a very small profit margin. This is
exacerbated by the current depression of the Loulsiana
economy and the Importance of the shrimping industry to
the state, Representatives of the Concerned Shrimpers of
Louisiana (the major Louisiana group opposing TEDs)
guggest that the interests of sea turtles might better be
served by levying a tax on shrimp landed and applying the
revenues generated to expand other currently existing
programs designed to foster the recovery of sea turtles,
such as the "ileadstart" and nesting site transfer programs
for the Kemp's ridley,

While these programs sound promising, UFWS and the
environmentalists are quick to point out that they are
still only in the experimental phase. No one knows for
sure why the turtles invariably return only to Rancho
Kuevo and if that pattern can be altered. Other unknowm
factors for tank reared turtlea are the survival rtate of
the year-old turtles, whether or not they will become
"reproducing members" of the population, or how long it
takes for turtles to reach sexual maturity iIn the wild.
Thus far no new recruitment is known to have occurred at
the nesting beaches. Biclogists estimate that it may take
a female Kemp's ridley 10 years to reach sexual maturity,
so 1f the program is successful new recruites should start
returning to the nesting sites within the next few yeavs,
The responsible agencies and environmentalists argue that
until these programs are proven te be effective
conservation techniques, efforts to rei;eve pressure on
the specles must continue on all fromts.

As can be seen from the forepoing discussion, the
conkroversy  may eventually have to be resolved by the
courts. In order to fully understand the basia for legal
action by either side and to be able to assess the
probabllities for Bsuccess, it 1s necessary to examine
carefully the Endangered Species Act of 1973 (1973 Act)
and the litigation that has arisen under it pertinent to
the issue at hand.

STATUTORY PROTECTIONS FOR ENDANGERED SPECIES

The 1973 Act remains, despite important amendments, the
most comprehensive and powerful legislation for the
protection of threatened and endangered wildlife. The
1973 Act was preceded by two earlier acts: the Endangered
Specles Preservation Act of 1966 (1966 Act) and the
Endangered Species Conservation Act of 1969 (1969 Act),
An examination of the earlier acts and an analysis of the
differences between them and the 1973 Act is necessary to
fully understand the intent and resolve of Congress when
it enacted the 1973 Act.

Helther of the two earlier ncts comes close to being as
effective and far reaching as the 1973 Act. The major
thrust of the 1966 Act was to provide the Secretary of the
Interior a vehicle with which to use existing laws to
acquire land to protect the habitat of endangered species.
In addition, it directed the Secretary to utilize other
programs under his authority "to the extent practical" to
further the purposes of the endangered species program and
to encourage other federnl agencies to do likewise. The
Secretary was alse directed to "seek advice and
recommendations of interested persons” in formulating a
1ist of species threatened with extinction which was to be
published in the Federal Register "after comsultation with
the affected States." There were no restrictions on the
taking of or interstate commerce in cndangered species.
It did not apply to foreign wildligi and was interpreted
to apply only to vertebrate animals.

The 1969 Act expanded the =scope to include animals
threatenad with ‘"worldwide extinctien” and prohibited
their d{importatfion into the United States. It also
specifically defined fish and wildlife to include molluscs
and crustaceons as well as vertebrate animals. Listings
of endangered species were to be based on the '"best
seientific  and commercial data available” to the
Secretary. The Secretary was also directed to faster
internaticnal cooperation in the protection of wildlife.
To this end an internaticnal ministeriz]l meeting was held.
From it came the Cenvention on International Trade in
Endangered Species of Wild Fauna and Flora which was not
txuly comprchensive f}nce it dealt solely with matters of
irternaticnal trade.

In the early 1970°s, the mocd of Congress favored even
greater wildlife protection. This was forecast by the
passage of the Marine Mammal Protection Act of 1972 which
provided protection for marine mammals that were not yet
threatened or endangered but whose astocks were depleted.
Against the backdrop of this pre-existing legislation the
Endangered Species Act of 1973 evidenced congressional
intent to provide a more far reaching and cowmprehensive
scheme for the protection of endangered and threatened
wildlife. The major changes made by the 1973 Act were to
establigh prohibited acts, such as the "take" provisions;
to remove qualifying language, such as "to the extent
practicable;" and to include all phyla 2ggroups) of
organiams within the acope of ite protection.

THE ENDANGERED SPECIES ACT OF 1973

The congressional findings and declaration of purposes and
policy in the 1973 Act arve indicative of a cqgﬁitment to
establish strong and effective legislation. Section
2({a) states that "various species of fish, wildlife, and
plants in the Unlted States have heen rendered extinct as
a consequence of economlc growth and deve EPment
untempered by adequate concern and congervation” and
that "other species of fish, wildlife, and plants have
been so depleted in numbers that they are in danger of or




threatened with extinction."31 This section further
recognizes that "these species of fish, wildlife, and
plants are of esthetic, ecological, educational,
historical, recreation3§, and scientific wvalue to the
Nation and its people."

The purpoese of the Act, stated 1in Section 2, is "to
provide a program for tlie comservatio 3nf such endangered
species and threatened species...." The poliecy of
Congress, stated in Section 2, 1s that "all federal
departments and agenciles shall seek to conserve endangered
npucies and  threstened wpecles and shall utlllze Lllﬁ&l‘
authorities in futherance of the purposes of this Act.”

The lack of qualifying language has not gone unnoticed by
the courts in deciding challenges to the Act based on
economic considerations. Perhaps the most famous decision

under the Act is the 1978 Supreme Court case of Tennessee

Valley Authority v, Hill, wherein the Court was asked
whether construction on the Tellico Dam had to be satopped
because continued construction could wipe out the habitat
of a smzll endangered fish, the snall darter. The Court
noted: "The pointed omission of the type of qualifying
language previously 1included in endangered species
legislation reveals a consclous deciamion by Congress to
give -endangered species prinri%@ over the 'primary
misstons' of federal agencies." After a thorough
examination of the 1legislative Thistory, the Court
concluded that the intent of the Acr to give endangered
species priority was so0 proncunced that it mandated what
many believed to be an absurd result in the case. The
snail darter was not discovered or listed as endangered
until after the Tellico Dam project was well under way.
The Court's holding meant that the continued existence of
a specles of smell fish was more important tham a project
which had already cost 78 million dollars and was 70-B0%
complete when the snail darter was placed on the
endangered species list.

Other Ianguage in the decision may have indicated the
Court's feeling that Congress should resolve the i1ssue by
amending the 1973—~Act or exempting fhe Tellico Dam from
its requirements: "Our Lndividual appraisal of the wisdom
or unwisdom of a particular course consciously selected by
the Congress is to be put aside in the process of
interpreting a statute." Congress did indeed react to the
Court's decision in 1978 by passing amendments that
established a formal process for exempting agency actions
which cuul?enot be reconciled with the provisions of the
1973 Act. The exemption process, however, 1s very
complex and stringent. The Tellico Dam project, the first
to be considered, did not meet the requirements, although
Congress later exempted it from all federal law in 59c
Energy ond Water Development Appropriation Act of 1980.

To date, the exemption process has rarely been used. This
is in part due te the rigerous requirements for
qualifying. More importantly, however, it i{s due to other
1978 amendments to the 1973 Act in which Congress codified
the procedures of the consultation process required to
take place between the Secretary (of Commerce or the
Interior) and other federal agencies. These procedures
reflect a strong e¢ffort on the part of Congress to avodid
unsolvable conflicts between endangered species and
federal projecrs such as the Tellico Dam. The
consultation process is utilized to recognize potential
conflicts at the earliest possible wmoment s¢ that
alternative measures can be conasidered and taken before
they are foreclosed. Once it has been determined that a
federal agency action is likely to affect an endangered or
threatened species or its habitat, the federal agency must
consult with the Secretary to insure that the proposed
action is not likely to jeopardize the species. Afcer
initiation of the consultation, an agency is forbidden
from making "any irreversible or irretrievable commitment
of rescurces with respect to the agency action which has
the effect of foreclosing the formulation or
1mplementaaéon of any reasonable and prudent alternative

measures.

The effect of the consultation process does not give the
Secretary veto power over the actions of other federal

agencies if the agency disputes the Secretary's opinion
that the action is likely to jeopardize an endangered or
threatened species. It dees, however, provide a strong
incentive for the agency to follow reasonable undsgrudent
alternatlves suggested in the Sccretary's opinion.

The 1978 amendments also ercded gomewhat the philosophies
of the 1973 Act by requiring economic considerations in
critical habitat designations. The Reagan adminlstration
buttressed this wmove to weaken the 1973 Act three years
later in 1981 with Executive Order 12291 requiring a
regulatory impact analysis 1in the listing process.
Congresa vesponded the next year by revising the listing
process and repealing many of the stifling. requirements
imposed by the Reagan administration. Congress'
actions, thercfore, indicate the continuing vinbility of
the pgoals and purposes of the Endangered Species Act.
Today it remains a potent weapon in the arsenal of
congervationists.

REGULATORY SCOPE

The 1973 Act 1is intended to protect any "member of the
animal kingdom" that is endangered ot cthreatened. This
includes "any part, product, egE, Or offepring thereof or
the dead body or parta thereof." Endangered species
are those that are "in danger of extinction throughout all
or a significant portion of ite ramge qﬁper than species
of the Class Insecta (insects) " A threatened
specles is ome that "i{s likely to become an endangered
specles within the foreseeable quEfe throughout all ot a
significant portion of its range," Specilea include "any
subspecies of figh, wildlife, or plants and any distinct
population segment of any species of vggtebrate fish or
wildlife which interbreeds when mature."

The Act also protects the critical habitat of threatened
or cndangered species. Critical habitat is defined as
"specific areas within the geogruphical arca eccupied by
the specles at the time listed .., on which are found
thoese physical or biolegical features essential to the
conservation of the species and which may require special
management conslderations or protection" and “specific
areas outside the geographical area occupied by the
species “tug essential for the conservation of the
species." Therefore, coverage extends both to
endangered and threcatened specles as defined above and to
their critical habitats. Once a specles is listed as
endangered or threatened, the tegulatory mechanisms
of the 1973 Act are trigpered. Lt should be noted that
with respect to vertebrates, a particular or distinct
population may be listed as endangered even though other
populations of the same specics may mnot even be
threatened. The 1listing of endangered and threatened
species and their critical habitats 1s worldwide in scope.

The 1973 Act regulates the conduct of both governmental
agencies and private entities. The authority to
administer the provisions of the Act are vested in the
Secretary of the Interior and the Secretary of Commerce.
The United States Fish and Wildlife Service (USFWS) and
the Mational Marine Fisheries Service (NMFS) have been
delegated the funcrions of the respective Secretaries.

Two sections regulate the federal government. Section 7,
Interagency Cooperation, imposes both affirmative and
prohibitory duties on federal apencies. It requires the
Secretaries of the Interior and Commerce to "review other
programs administered by [tE%m] and utilize such programs
in furtherance of the Act." Further, all other federal
agencles must utilize theilr authorities in furtherance of
the purposes of the Act in consulratien with and with the
asslgtance of the Secretaries of the Interior and
Commerce. The affirmative duty of the Secretaries of the
Interior and Commerce was interpreted by the courts to
mean that the Secretaries must "do far more 'than merely
aveld the elimination of protected species. They have
affirmatiz? duties to increase the population of protected
specles."” This decision and others are important to the
controversy at hand in definiQ& the Secretary's duty to

__protect endangered sea turtles,







